5 NG
ubitn'

Wy

OFFICE OF THE INSPECTOR GENERAL

ORGANIZATIONAL AND CONSULTANT
CONFLICTS OF INTEREST

Report No. 94-174 August 10, 1994

Department of Defense



Additional Copies

Copies of the report can be obtained from the Secondary Reports Distribution Unit,
Audit Planning and Technical Support Directorate, at (703) 604-8937
(DSN 664-8937) or FAX (703) 604-8932.

Suggestions for Future Audits

To suggest ideas for or to request future audits, contact the Planning and
Coordination Branch, Audit Planning and Technical Support Directorate,
at (703) 604-8939 (DSN 664-8939) or FAX (703) 604-8932. Ideas and requests can
also be mailed to:

Inspector General, Department of Defense
OAIG-AUD (ATTN: APTS Audit Suggestions)
400 Army Navy Drive (Room 801)

Arlington, Virginia 22202-2884

DoD Hotline
To report fraud, waste, or abuse, call the DoD Hotline at (800) 424-9098 or write to

the DoD Hotline, the Pentagon, Washington, D.C. 20301-1900. The identity of
writers and callers is fully protected.

Acronyms
DCAA Defense Contract Audit Agency
FAR Federal Acquisition Regulation

OFPP Office of Federal Procurement Policy



INSPECTOR GENERAL
DEPARTMENT OF DEFENSE
400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202-2884

August 10, 1994

MEMORANDUM FOR DIRECTOR, DEFENSE PROCUREMENT

ASSISTANT SECRETARY OF THE NAVY (FINANCIAL
MANAGEMENT)

ASSISTANT SECRETARY OF THE AIR FORCE
(FINANCIAL MANAGEMENT AND COMPTROLLER)

DIRECTOR, ADVANCED RESEARCH PROJECTS
AGENCY

DIRECTOR, DEFENSE LOGISTICS AGENCY

DIRECTOR, DEFENSE NUCLEAR AGENCY

AUDITOR GENERAL, DEPARTMENT OF THE ARMY

SUBJECT: Audit Report on Organizational and Consultant Conflicts of Interest
(Report No. 94-174)

We are providing this report for your review and comments. The audit was
requested by the Executive Associate Director, Office of Management and Budget,
through the President's Council on Integrity and Efficiency. The report discusses
DoD compliance with Federal Acquisition Regulation policies and procedures on
organizational and consultant conflicts of interest. Management comments on a draft of
this report were considered in preparing the final report.

As a result of management comments, we redirected two recommendations,
revised three recommendations, and added a recommendation. DoD Directive 7650.3
requires that all recommendations be resolved promptly. Therefore, all addressees are
requested to provide comments on the material internal control weaknesses identified
and the unresolved recommendations by October 11, 1994. See the chart at the end of
each finding for the unresolved recommendations and the specific requirements for
your comments.

We appreciate the cooperation and courtesies extended to the audit staff. If you
have any questions on this audit, please contact Mr. Garold E. Stephenson, Audit
Program Director, at (703) 604-9332 (DSN 664-9332) or Mr. Eugene E. Kissner,
Audit Project Manager, at (703) 604-9213 (DSN 664-9213). Copies of the final report
will be distributed to the organizations and individuals listed in Appendix J. The audit
team members are listed inside the back cover.

David K. Steensma
Deputy Assistant Inspector General
for Auditing






Office of the Inspector General, DoD

Report No. 94-174 August 10, 1994
(Project No. 3CH-5012)

ORGANIZATIONAL AND CONSULTANT
CONFLICTS OF INTEREST

EXECUTIVE SUMMARY

Introduction. On December 8, 1989, the Office of Federal Procurement Policy issued
Policy Letter 89-1, "Conflict of Interest Policies Applicable to Consultants," to provide
guidance on conflict of interest standards for persons providing consultant services to
the Government and to provide procedures to promote compliance with the standards.
The guidance in the policy letter was incorporated into the Federal Acquisition
Regulation subpart 9.5, "Organizational and Consultant Conflicts of Interest,” by
Federal Acquisition Circular 90-1, "Interim Rule for Consultants and Contlicts of
Interest,"” October 22, 1990. We performed this audit in response to a request from the
Executive Associate Director, Office of Management and Budget, that the Federal
Inspectors General examine implementation of Federal Acquisition Regulation
subpart 9.5 within their departments or agencies.

Objectives. The primary purpose of this audit was to determine whether
DoD contracting officers had effectively implemented Federal Acquisition Regulation
conflict of interest policies and procedures when planning procurements and awarding
contracts and whether DoD contracting officers effectively identified and prevented
potential conflicts of interest. We also reviewed the effectiveness of internal controls
and management's implementation of the DoD Internal Management Control Program.

Audit Results. DoD contracting officers have not effectively implemented Federal
Acquisition Regulation conflict of interest policies and procedures.

o DoD contracting officers did not include one or both of the conflict of
interest provisions in 33 of 77 contract solicitations in our judgmental sample that
should have included the provisions. Further, DoD contracting officers did not follow
up with apparent successful offerers to obtain required certifications for 44 contract
solicitations that had provisions but lacked certificates. Consequently, information
concerning potential conflicts of interest was not available for contracting officer
consideration before contract award (Finding A).

o DoD contracting officers did not include a clause restricting the future
activities of the contractors in eight contracts that involved potential conflicts of
interest. As a result, the contractors may have an unfair competitive advantage when
bidding for subsequent contracts or subcontracts because of work performed on the
contracts (Finding B).

Internal Controls. The lack of adherence by DoD contracting officers to the policies
and procedures in Federal Acquisition Regulation subpart 9.5 represents material
internal control weaknesses that could result in conflicts of interest in contract awards.
The DoD Internal Management Control Program did not identify the weaknesses
because management did not include organizational conflicts of interest as an assessable
unit. See Part I for a summary of internal controls reviewed and Part II for the details
of the weaknesses.



Potential Benefits of Audit. We did not identify any potential monetary benefits
during the audit; however, we did identify opportunities to improve compliance with
regulations and prevent organizational conflicts of interest. See Appendix H for a
summary of potential benefits resulting from the audit.

Summary of Recommendations. We recommend revisions to the Federal Acquisition
Regulation to require offerers to submit organizational conflict of interest certificates
and to disallow marketing consultant costs when contractors fail to report the use of
marketing consultants. We recommend that guidance be issued requiring contracting
officers to obtain organizational conflict of interest certificates for applicable contracts
and to refer to agency heads for resolution instances in which contractors refuse to
submit the certificates. We recommend that internal controls be established to ensure
contractor compliance with organizational and consultant conflict of interest
certification requirements. We also recommend that eight contracts be modified to
include clauses that restrict the contractors from bidding on certain future contracts and
subcontracts and that information be provided on implementation of Director, Defense
Procurement, guidance on including organizational and consultant conflict of interest
requirements in procurement management reviews.

Management Comments. The Director, Defense Procurement, did not agree with the
recommendation to revise the Federal Acquisition Regulation. The Director did issue a
memorandum that requires the Military Departments and the Defense agencies to
include Federal Acquisition Regulation organizational and consultant conflict of interest
requirements in procurement management reviews. The Army and the Navy suggested
alternatives to terminating contracts if a contractor fails to submit a certification after
the contracting officer requested the certification. The Army also suggested changes to
two other recommendations, and the Navy noted a discrepancy between Office of
Federal Procurement Policy and Federal Acquisition Regulation guidance. The Army
and the Navy did not comment on one recommendation, the Air Force incorrectly
stated that two recommendations were not directed to it, and the Defense Nuclear
Agency did not comment on four recommendations. The Army, the Navy, and the
Defense Nuclear Agency generally concurred and are either fully or partially
implementing the other recommendations directed to them. The Advanced Research
Projects Agency concurred and is implementing all recommendations directed to it.
See Part II for a full discussion of management's responsiveness and Part IV for the
complete text of the comments.

Audit Response. We redirected to the Service Acquisition Executives and the
Directors of the Advanced Research Projects Agency and the Defense Nuclear Agency
the recommendation to establish specific management controls to improve compliance
with organizational and consultant conflict of interest requirements. We also added a
recommendation for the Service Acquisition Executives and the Director, Defense
Logistics Agency, to provide information on when and how they will implement
Director, Defense Procurement, guidance on including conflict of interest requirements
in procurement management reviews. We revised the recommendation on changes to
the Federal Acquisition Regulation to include a requirement for contracting officers to
obtain from contractors who do not file certificates written statements giving reasons
why the certifications cannot be made. We revised the recommendation on terminating
contracts to require contracting officers to refer instances in which contractors refuse to
provide certificates to the head of contracting for resolution. We also revised the
recommendation on modifying contracts to allow contracting officers to take other
appropriate action if contract modifications are not obtainable. We request that the
Director, Defense Procurement; the Army; the Navy; the Air Force; and the Directors
of the Advanced Research Projects Agency and the Defense Nuclear Agency provide
final comments on the report by October 11, 1994.
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Introduction

Background

Organizational Conflict of Interest Policy Required. As a result of an
investigation of DoD procurement fraud ("Operation Il Wind"), Public
Law 100-463, "Department of Defense Appropriation Act, 1989," section 8141,
requires the Administrator, Office of Federal Procurement Policy (OFPP), to
issue policy guidance on conflict of interest standards for consultants.
Section 8141 further requires issuance of Government-wide regulations to
implement consultant conflict of interest policies. Section 8141 is codified in
title 41, United States Code, section 405b, "Conflicts of Interest Standards for
Individuals Providing Consulting Services."

OFPP Policy Issued. On December 8, 1989, the Administrator, OFPP,
issued Policy Letter 89-1, "Conflict of Interest Policies Applicable to
Consultants" (Appendix A). The policy letter contains guidance on conflict of
interest standards for persons providing consulting services to the Government
and to its contractors and establishes procedures to promote compliance with
those standards.

Federal Acquisition Regulation Policy Issued. On October 22, 1990,
the Federal Acquisition Regulation (FAR) Secretariat, General Services
Administration, published Federal Acquisition Circular 90-1, "Interim Rule for
Consultants and Conflicts of Interest," in the Federal Register. Federal
Acquisition Circular 90-1 amends FAR subpart 9.5, "Organizational and
Consultant Conflicts of Interest," to implement OFPP Policy Letter 89-1, and
provides guidance on responsibilities, general rules, and procedures for
identifying, evaluating, and resolving organizational conflicts of interest. The
final rule was published on October 25, 1991, in Federal Acquisition
Circular 90-8 item IV, "Consultants-Conflict of Interest."

Defining Organizational Conflicts of Interest. FAR 9.501, "Definitions,"
states that an organizational conflict of interest results when, because of other
activities or relationships with other persons, a person is unable or potentially
unable to render impartial assistance or advice to the Government, the person's
objectivity in performing the contract work is or might be otherwise impaired,
or a person has an unfair competitive advantage. FAR 9.502, "Applicability,"
states that organizational conflicts of interest may occur on any kind of
acquisition, but are more likely to occur in contracts involving:

0 management support services,

o consultant or other professional services,

o contractor performance of or assistance in technical evaluations, or

o systems engineering or technical direction work performed by a

contractor who does not have overall contractual responsibility for development
or production.
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Contracting Officer's Role in Identifying Organizational Conflicts of
Interest. FAR 9.505, "General Rules," provides general rules for the
contracting officer to apply to identify and to avoid organizational conflicts of
interest. Contracting officers are instructed to analyze planned acquisitions and
to avoid, neutralize, or mitigate any potential conflicts of interest before
contract award.

Provision and Clause To Restrict Bidding on Future Contracts. If
the contracting officer decides that a particular acquisition involves a significant
potential organizational conflict of interest, the contracting officer usually places
a provision in the contract solicitation that will restrict the winning contractor
from bidding on certain future contracts.  The provision is normally
incorporated as a clause into the final contract.

Provision To Disclose Use of Marketing Consultants in Contract
Solicitations Expected To Be More Than $200,000. In solicitations for
contracts greater than $200,000, contracting officers must include a provision
that requires the apparent successful offerers to disclose the use of marketing
consultants and either to certify that no organizational conflicts of interest exist
or to disclose any potential conflict of interest that exists. The DoD Contract
Action Reporting System showed that DoD awarded 14,141 contracts greater
than $200,000 during FY 1992. Obligations on the 14,141 contracts amounted
to about $36 billion during FY 1992.

Provision To Disclose Performance of Related Services in Contract
Solicitations for Advisory and Assistance Services Expected To Be More
Than $25,000. A provision must be included in solicitations for advisory and
assistance services contracts greater than $25,000. The provision requires
apparent successful offerers to submit a certificate disclosing services
concerning the subject matter of the solicitation that were provided to the
Government or other clients during the 12 months preceding the date of the
certification. The DoD Contract Action Reporting System showed that DoD
awarded 272 contracts for advisory and assistance services during FY 1992.
The 272 contracts had obligations of about $1.8 billion. However, DoD also
reported that obligations on contracts for consulting services amounted to about
$3 billion during FY 1992. Consulting services include management and
professional support services; studies, analyses, and evaluations; and
engineering and technical services.

Results of Failure to Provide Correct Certification. Failure by the
offerer to provide a required certification may result in the offerer being
determined ineligible for award, and false certifications may result in the
assessment of penalties. The complete text of the applicable FAR subpart and
provisions is in Appendix B.

Objectives

The primary purpose of this audit was to determine whether DoD contracting
officers had effectively implemented FAR conflict of interest policies and
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procedures when planning procurements and awarding contracts, and whether
DoD contracting officers effectively identified and prevented potential conflicts
of interest. The specific objectives were to determine whether DoD contracting
officers adhered to the applicable FAR conflict of interest policies and
procedures when planning procurements and awarding contracts, and whether
their actions were effective to identify and to prevent potential conflicts of
interest. We also reviewed the effectiveness of internal controls and
management's implementation of the DoD Internal Management Control
Program.

Scope and Methodology

Universe and Sample. From the DoD Contract Action Reporting System, we
identified 123 DoD contracting activities that awarded services contracts greater
than $200,000 during FY 1992. We judgmentally selected 46 of the
DoD contracting activities and sent each of the 46 a questionnaire on conflicts
of interest and the implementation of FAR subpart 9.5. We selected for review
101 contracts awarded by 9 of the 46 contracting activities that responded to the
questionnaire. We examined contract actions awarded from January 1, 1991,
through December 31, 1992. The contracting activities and contracts selected
for review are shown in Appendix C. The total value of the 101 contracts was
$1.4 billion. Factors considered in selecting contracting activities and contracts
included the types of services contracted, whether the contracting activity also
awarded production contracts, and whether the contracting activity's response to
the questionnaire contained information that indicated that a restrictive clause
was included in a contract to prevent a conflict of interest on a future contract.

Methodology. All 46 contracting activities responded to the questionnaire with
information on activity implementation of FAR subpart9.5. We verified
questionnaire responses at 15 contracting activities by reviewing contract files
and interviewing responsible contracting officials. We also analyzed contract
files and interviewed contracting officials responsible for 101 selected contracts
at 9 of the 15 contracting activities. Additionally, for 16 sample services
contracts, we examined subsequent contracts awarded by the contracting activity
to the same contractor or known subcontractors to determine whether award of
the subsequent contract had any connection to the sample services contract and
would have created a conflict of interest. We did not use statistical sampling
procedures to conduct this audit.

Use of Computer-Processed Data. We relied on computer-processed data
from the DoD Contract Action Reporting System to determine which
contracting activities would receive questionnaires and to determine audit
sample selection. Although we did not perform a formal reliability assessment
of the computer-processed data, we determined that contract numbers, award
dates, contractors, and Federal supply codes on the contracts reviewed generally
agreed with the information in the computer-processed data. We did not find
errors that would preclude use of the computer-processed data to meet the
objectives of the audit or that would change the conclusions in this report.
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Audit Period, Locations, and Standards. We performed this program audit
from February 1993 through November 1993 in accordance with the auditing
standards issued by the Comptroller General of the United States, as
implemented by the Inspector General, DoD. Accordingly, we included tests of
internal controls considered necessary. Appendix I lists the organizations
visited or contacted during the audit.

Internal Controls

Internal Controls Reviewed. The audit evaluated internal controls over
organizational and consultant conflicts of interest. Specifically, we evaluated
procedures at the 15 DoD contracting activities for including in applicable
solicitations and contracts a clause restricting the contractor from bidding on
certain future contracts. We also evaluated procedures at the 15 contracting
activities for obtaining from successful offerers certifications required by the
FAR concerning use of marketing consultants and potential conflicts of interest.

Internal Control Weaknesses Identified. The audit identified material internal
control weaknesses as defined by DoD Directive 5010.38, "Internal
Management Control Program," April 14, 1987. Internal controls were not
established or effective to ensure that FAR provisions and clauses, required to
identify and prevent potential conflicts of interest in current and future contract
awards, were incorporated in applicable contract solicitations and contracts.
The weaknesses are discussed in Findings A and B.

The DoD Internal Management Control Program failed to prevent or detect the
weaknesses because management did not identify organizational conflicts of
interest as an assessable unit. The Advanced Research Projects Agency, the
only activity that identified conflicts of interest as an assessable unit, identified
personal but not organizational conflicts of interest.

Potential Benefits. Implementation of recommendations A.1l., A.3., A4,
B.l.a., B.1.b., and B.2 will correct the weaknesses. No monetary benefits are
associated with correcting the weaknesses. See Appendix H for the potential
benefits resulting from the audit. A copy of the report will be provided to the
senior officials in charge of internal controls for the Military Departments, the
Advanced Research Projects Agency, and the Defense Nuclear Agency.

Prior Audits and Other Reviews

No prior audits have addressed the implementation of the amended
FAR subpart 9.5 in DoD. However, the General Accounting Office and the
Inspector General, DoD, issued several reports that discussed organizational
conflicts of interest. Also, in October 1993, the General Accounting Office
began a Government-wide audit on organizational conflicts of interest that
includes the implementation of the amended FAR subpart 9.5 by several Navy
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contracting activities. In April 1993, the President's Council on Integrity and
Efficiency Project Subcommittee issued a survey report, "Survey of the
Implementation of FAR Provisions Pertaining to Conflicts of Interest," that
discusses the implementation of the amended FAR subpart 9.5 by 19 Federal
agencies other than DoD. The report states that actual improvement in the
effectiveness of Federal agencies in detecting organizational conflicts of interest
was questionable, given the general lack of compliance with the certificate filing
requirements of FAR subpart 9.5. The report concludes that Federal agencies
had not effectively implemented the amended FAR subpart 9.5 and that the
Office of Management and Budget and FAR guidance needed improvement.
The report recommended that OFPP and the General Services Administration
work jointly to revise the guidance. Appendix D summarizes nine prior reports
and other reviews concerning DoD organizations.

Other Matters of Interest

We were requested by the Office of Management and Budget to obtain the
answers to seven questions regarding the implementation of FAR subpart 9.5 by
DoD. We included the questions in the questionnaire sent to
46 DoD contracting activities. ~ See Appendix E for the questions and a
summary of the responses.



Part II - Findings and Recommendations



Finding A. Organizational Conflicts of
Interest Certificates

DoD contracting officers did not obtain all organizational and consultant
conflicts of interest certificates required by the FAR for 77 of the
101 contracts reviewed. = The other 24 contracts did not require
certificates. The certificates were not obtained for 33 of the 77 contracts
because contracting officers did not include in the contract solicitations
1 or both FAR provisions that require apparent successful offerers to
submit the certificates.  Certificates were not obtained from the
contractors for the remaining 44 contracts even though the contract
solicitations contained the required FAR provisions. As a result of
omitting the FAR provisions and of not notifying apparent successful
offerers, DoD contracting officers obtained only four certificates.
Information concerning actual or potential conflicts of interest that may
have been contained in certificates was not available for use by
contracting officers before awarding the contracts, and may have
resulted in contract awards when a conflict of interest or an unfair
competitive advantage existed.

Background

Certification Requirements. FAR 9.507, "Solicitation = Provisions  and
Contract Clause," requires contracting officers to include up to two provisions
that require contractors to submit certifications on marketing consultants used
and on advisory and assistance services contracts. A contract solicitation may
require either provision, both provisions, or no provision.

Marketing Consultant Certifications. DoD contracting officers should
include the provision FAR 52.209-7, "Organizational Conflicts of Interest
Certificate - Marketing Consultants," in solicitations for contracts expected to
exceed $200,000. The provision states that a contractor who uses marketing
consultants and is the apparent successful offerer for a contract shall submit a
certificate giving information about each marketing consultant and the services
provided by the marketing consultant. ~FAR 9.501 defines a marketing
consultant as any independent contractor who furnishes advice, information,
direction, or assistance to an offerer or any other contractor in support of the
preparation or submission of an offer for a Government contract by that offerer.
The apparent successful offerer must also provide a certificate signed by each
marketing consultant stating that the marketing consultant was informed of
FAR subpart 9.5 and that the marketing consultant either has not provided an
unfair competitive advantage to the offerer or has disclosed any competitive
advantage that may exist to the offerer.

Advisory and Assistance Services Certifications. Contracting officers should
include the provision FAR 52.209-8, "Organizational Conflicts of Interest

8



Finding A. Organizational Conflicts of Interest Certificates

Certificate - Advisory and Assistance Services," in solicitations for advisory and
assistance services contracts expected to exceed $25,000. The provision states
that a contractor who is the apparent successful offerer for a contract
exceeding $25,000 shall submit a certificate that contains information on any
services provided to the Government concerning the subject matter of the
contract solicitation during the past 12 months (may be extended to 36 months
by the head of the contracting organization). The certificate should also contain
a statement either that no actual or potential conflict of interest or unfair
competitive advantage exists or that any actual or potential conflict of interest or
unfair competitive advantage that does or may exist was communicated in
writing to the contracting officer.

Use of FAR Provisions

Contracting Activities' Responses to Questionnaire on Organizational
Conflicts of Interest. We requested 46 DoD contracting activities to respond
to a questionnaire that included questions concerning the use of the
FAR organizational conflicts of interest provisions in contract solicitations
issued from October 1990 through December 1992. The responses from the
46 contracting activities showed that:

o 13 contracting activities included FAR provision 52.209-7 but not
FAR provision 52.209-8 in their contract solicitation,

o 8 activities did not include either FAR provision, and
o 20 activities included both FAR provisions.

Five contracting activities did not answer the questions concerning inclusion of
the FAR provisions in contract solicitations.

Of the 21 contracting activities that had not used 1 or both FAR provisions,
9 activities stated they did not contract for advisory and assistance services or
items or services covered by FAR subpart 9.5. Two contracting activities stated
that the FAR provisions were omitted in error and that corrective action would
be taken. The other 10 contracting activities did not state why the
FAR provisions were excluded from their contract solicitations.

Sample Contracts With and Without FAR Provisions. At 9 of the
46 contracting activities, we reviewed 101 contracts to determine whether the
FAR provisions were included and whether certificates were received. We
determined the following about the 101 contracts.

o For 77 of the 101 contract solicitations, 1 or both FAR provisions
should have been included.

o For 44 contracts, 1 or both provisions were properly included in the
solicitations.
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o For 33 contract solicitations, valued at $497 million, 1 or
both provisions  were  omitted (26 solicitations did mnot  include
FAR provision 52.209-7, 2 did not include FAR provision 52.209-8, and 5 did
not include both FAR provisions).

The following figure shows that marketing consultant and advisory and
assistance services certificates were not obtained when the applicable
FAR provisions were not included in the solicitations for 33 contracts, and that
1 or both of the certificates were not obtained even when the FAR provisions
were included in the solicitations for 44 contracts. In no applicable case were
all required certificates obtained, even when required solicitation provisions
were included. Appendix C lists the 101 contracts reviewed at the 9 activities.

24 Contracts Did Not
Reguire Provisions
and Certificates -

33 Contracts Lacked
Both Provisions and

Certificates
Vs

e
44 Contracts Had
Provisions But
Lacked Certificates

Compliance With Certification Requirements for 101 Contracts Reviewed
Contracting Officer Awareness of FAR Provisions. We interviewed the
contracting officials for 31 of the 33 contracts when 1 or both FAR provisions
were not included in the solicitations.

o Contracting officers who awarded 14 of the 33 contracts were
unaware of the FAR requirement to include the provisions.

o Contracting officers who awarded 17 of the contracts stated the
FAR provisions were overlooked when the contract solicitations were prepared.

o Contracting officers for the other two contracts were not available to
discuss the contract solicitation.

10



Finding A. Organizational Conflicts of Interest Certificates

Contractor Certifications Received

Number of Conflicts of Interest Certificates Received. DoD does not have a
data base that identifies the contract solicitations that include the provisions and
the contractor certifications that are received. In the questionnaire to the
46 contracting activities, we requested information on the certificates received
for contracts awarded as a result of solicitations issued from October 1990
through December 1992 that included either or both FAR provisions. Only 9 of
the 46 contracting activities reported the number of certificates received. The
9 contracting activities received a total of 31 certificates, 12 required by
FAR provision 52.209-7 and 19 required by FAR provision 52.209-8.
However, because we sent the questionnaire only to the 46 DoD contracting
activities in our audit sample, the actual number of certificates received may be
higher. Also, one of the 46 DoD contracting activities that did receive a
questionnaire stated that certificates were received, but did not provide the
number of certificates received.

Contractor Certifications Received on Sample Contracts. Of the
77 contracts reviewed that required 1 or both FAR organizational conflicts of
interest provisions, the solicitations for 49 contracts (including 5 solicitations
that needed both provisions but only included 1 provision) contained 1 or
both provisions. However, only four certificates were received on four of the
contracts, and none of the four certificates fully satisfied the FAR certification
requirements for the contracts. This noncompliance occurred because the
contracting officer included one, rather than both, FAR provisions in the
contract solicitations, or the contracting officer included both provisions but
only obtained the certificate applicable to one provision.

Reasons for Few Contractor Certificates Received. Contracting officers at
16 of the 46 contracting activities stated that the certificates required by
FAR provision 52.209-7 were not submitted because the contractors did not
employ marketing consultants. Contracting officers at five contracting activities
stated that contractors probably ignored FAR provision 52.209-8 when it was
included in the contract solicitations. However, when FAR provision 52.209-3
is included in contract solicitations, all contractors, when notified that they are
apparent successful offerers, are required to submit the certificate.

We believe that contractors did not submit certificates because most contracting
officers did not request the certificates or did not require the certificates before
contract award. Also, contractors had no incentive to submit the certificates.

Improving Internal Management Controls

At the 15 contracting activities visited, internal management controls had not
been established to ensure that FAR provisions 52.209-7 and 52.209-8 were
included in applicable contract solicitations and that organizational conflicts of
interest certificates were obtained from contractors. We believe that this

11



Finding A. Organizational Conflicts of Interest Certificates

internal control weakness is widespread at DoD contracting activities and that
greater senior management attention and direction is required. Accordingly, the
Director, Defense Procurement, should request the Service Acquisition
Executives and the Directors of Defense agencies to give particular attention to
organizational conflicts of interest certification requirements. Additionally, the
Service Acquisition Executives and the Directors of the Defense agencies should
require their contracting activities to establish management controls to ensure
that the FAR requirements are met.

Adequacy of Current Guidance

Post-Selection Versus Initial Proposal Submission of
Certificates. DoD contracting officials expressed concern that obtaining the
organizational conflicts of interest certificates required by the FAR after all
other award factors have been evaluated could lead to a change in the award
decision and could significantly delay contract award. Submission of the
certificates required by FAR provisions 52.209-7 and 52.209-8 by all offerers
with their initial proposals would avoid this potential problem.  Early
submission would also eliminate the requirement for contracting officers to
notify apparent successful offerers to submit the certificates and would avoid the
confusion on whether the successful offerer, in the absence of any other
notification, should submit certificates when tendered the contract.
Additionally, any actual or potential conflict of interest or unfair competitive
advantage identified in the certificates could be eliminated or resolved during
proposal evaluation without delaying contract award.

Enforcement of Filing Requirements for Certificates. The FAR provides
that persons who are required to certify but who willfully fail to do so may be
determined to be nonresponsive and, therefore, may not be awarded a contract.
The FAR also provides that those who willfully misrepresent any fact in any
certificate may be subject to penalties associated with false certifications or such
other provisions provided for by law or regulation. The DoD contracting
activities contacted did not report taking any action against a contractor for
failing to submit a required certification or for filing a false certification.

The Defense Contract Audit Agency (DCAA) performs audits of contractor
proposals, overhead rates, and consultant service costs. The audits examine the
reasonableness, allocability, and allowability of the consultant costs charged to
Government contracts. Past audits by DCAA have determined that major
Defense contractors use sales and marketing consultants to complement in-house
marketing activities. DCAA audits can be a control mechanism to verify that
contractors file marketing consultant certifications. =~ As of March 1994,
DCAA audit guidance relative to audits of professional and consultant service
costs does not include steps for assessing compliance with FAR organizational
conflict of interest certification requirements. We believe that, when requested,
DCAA could review contractor compliance as part of its audits of consultant
service costs and could provide information needed by the contracting officer on
contractor compliance. We also believe that FAR 31.205-33, "Professional and

12



Finding A. Organizational Conflicts of Interest Certificates

Consultant Service Costs," should be revised to require that marketing
consultant costs allocated to Government contracts be disallowed if the
contractors and the marketing consultants fail to submit the certifications
required by the FAR.

Discrepancy Between OFPP and FAR Guidance. A discrepancy exists
between the guidance concerning submission of certificates contained in
OFPP Policy Letter 89-1 and the FAR. The OFPP guidance requires
contractors to either file certificates or to provide a written statement to the
contracting officer giving the reasons why no such certification can be made.
However, FAR subpart 9.5 and FAR provisions 52.209-7 and 52.209-8 do not
require contractors to provide reasons for not submitting ‘the certifications to the
contracting officer. The FAR should be revised to conform with the guidance
contained in OFPP Policy Letter 89-1.

Director, Defense Procurement, Position on FAR Changes. We discussed
with the Director, Defense Procurement, the need for changes to the FAR. The
Director disagreed with changing the FAR to require all offerers to submit with
their proposals the certificates required by FAR provisions 52.209-7
and 52.209-8, and to disallow marketing consultant costs if the contractor and
the marketing consultant failed to submit the certificates required by
FAR provision 52.209-7. The Director stated that requiring all offerers to
submit the conflict of interest certificates imposed an unreasonable burden on
offerers who may not otherwise be eligible for contract award. The Director
also disagreed with asking offerers to examine every possible conflict of interest
situation before contract award when subcontractors have yet to be selected.
With regard to disallowing marketing consultant costs, the Director said that
cost principles are designed for preaward pricing of contracts and the postaward
determination of cost allowability. To use a cost principle as a punitive measure
against contractors who fail to submit conflicts of interest certificates is not
appropriate.

Inspector General, DoD, Comments on Director, Defense Procurement,
Position. We do not agree with the Director's position. We believe that
requiring offerers to submit applicable certifications with their proposals is not
an unreasonable requirement in light of the burden that would be placed on the
apparent successful offerer, the contracting activity, and the requiring activity
should a certificate submitted under the current FAR guidance cause a change in
the award decision or otherwise significantly increase the lead time required to
award the contract.

Additionally, we do not believe that the certification process is burdensome.
The information required to complete the certificates required by
FAR provisions 52.209-7 and 52.209-8 should be readily available to all
offerers. FAR provision 52.209-7 requires offerers responding to solicitations
expected to exceed $200,000 who employ marketing consultants in connection
with a contract to submit a certificate giving information about the marketing
consultant and the services provided by the marketing consultant. The offerer
must also submit a certificate signed by the marketing consultant stating the
marketing consultant's awareness of FAR subpart9.5 and whether the
marketing consultant has provided an unfair competitive advantage to the
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offerer. FAR provision 52.209-8 requires offerers responding to solicitations
for advisory and assistance services contracts expected to exceed $25,000 to
submit a certificate that contains information on services provided to the
Government during the previous 12 months that concerned the subject matter of
the contract solicitation and whether an actual or potential conflict of interest or
unfair competitive advantage exists.

We do not understand the Director's objection to asking offerers to examine
possible conflict of interest situations before contract award. The existing
FAR guidance already requires the apparent successful offerer to submit
certificates before contract award; our position merely extends the existing
requirement to all offerers.

Regarding marketing consultant costs, we agree with the Director, Defense
Procurement, that one of the uses of cost principles is the postaward
determination of cost allowability. = The purpose of our recommended
FAR change is to include in the cost principles as an unallowable cost the
services of marketing consultants in preparation or submission of an offer for a
Government contract when the contractor did not submit the organizational
conflicts of interest certificates required by FAR provision 52.209-7.
Nonsubmission of the certificates indicates that the contractor did not use the
services of marketing consultants. Clearly, if the contractor does not submit the
certificates, any related marketing consultant costs claimed by the contractor
should not be allowed.

DCAA Position on Reviewing Compliance with the Filing Requirements of
FAR Provision 52.209-7. We discussed with the Assistant Director for Policy
and Plans, DCAA, the need for a change to FAR 31.205-33 to make marketing
consultant costs unallowable when the certificates required by FAR provision
52.209-7 are not submitted, and the additional control DCAA could provide by
verifying contractor compliance with the certification requirements. The
Assistant Director stated that until FAR 31.205-33 is revised, verifying
compliance with the certification requirements of FAR provision 52.209-7 is
outside the DCAA mission because, as written, the FAR has no bearing on
contract costs. The Assistant Director suggested that contracting officers not
request DCAA to verify compliance with the certification requirements of
FAR provision 52.209-7 until FAR 31.205-33 is revised to make marketing
consultant costs unallowable when the required certificates are not submitted.

Inspector General, DoD, Comments on DCAA Position. We agree with the
position of the Assistant Director for Policy and Plans, DCAA, and have
written the corresponding recommendation accordingly. DCAA should be
requested to verify compliance by contractors with the certification requirements
of FAR provision 52.209-7 after FAR 31.205-33 is revised to make marketing
consultant costs unallowable when the required certificates are not submitted.
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Conclusion

The guidance in OFPP Policy Letter 89-1 and the amended FAR subpart 9.5
have not been effectively implemented to prevent award of contracts when an
organizational conflict of interest may exist. Contracting officers not including
FAR provisions 52.209-7 or 52.209-8 or both in applicable contract solicitations
allowed the apparent successful offerers to avoid the certification requirement.
Although the audit did not find any conflicts of interest, the failure to include
the FAR provisions, obtain the conflicts of interest certifications, or both, may
have resulted in contract awards in which a conflict of interest or an unfair
competitive advantage existed.

Recommendations, Management Comments, and Audit
Response

Revised, Renumbered, Redirected, and Added Recommendations. As a
result of management comments, we revised draft Recommendation A.l.a. to
include a proposed FAR change that requires contracting officers to obtain from
contractors who do not file certificates a written statement giving reasons why
the certifications cannot be made. We also revised Recommendation A.2.b. to
require contracting officers to refer to the head of contracting for resolution
instances in which a contractor refuses to provide required certificates.
Additionally, we renumbered draft Recommendations A.1.b.(2) and A.1.b.(3)
as Recommendations A.2.c and A.2.d. and redirected the recommendations to
the Service Acquisition Executives; the Director, Advanced Research Projects
Agency; and the Director, Defense Nuclear Agency. We also added
Recommendation A.3. for the Service Acquisition Executives and the Director,
Defense Logistics Agency, to provide information on how and when they will
implement Director, Defense Procurement, guidance on including the
requirements of FAR subpart 9.5 in their procurement management reviews.

1. We recommend that the Director, Defense Procurement:
a. Propose a change to:

(1) Federal Acquisition Regulation subpart 9.5,
"Organizational and Consultant Conflicts of Interest," and to Kederal
Acquisition Regulation provisions 52.209-7, "Organizational Conflicts of
Interest Certificate-Marketing Consultants," and 52.209-8, "Organizational
Conflicts of Interest Certificate-Advisory and Assistance Services," to
require all offerers responding to applicable contract solicitations to submit
to contracting officers with their proposals either the appropriate
organizational conflicts of interest certificates or a written statement giving
reasons why the certifications cannot be made. We have included language
in Appendix F to change the Federal Acquisition Regulation.

(2) Federal Acquisition Regulation part 31, "Contracts With

Commercial Organizations," to require that marketing consultant costs not
be allowed if the contractor failed to submit the certificates required by
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Federal Acquisition Regulation provision 52.209-7, "Organizational
Conflicts of Interest Certificate - Marketing Consultants." We have
included language in Appendix F to change the Federal
Acquisition Regulation.

b. Issue a policy memorandum to the Service Acquisition Executives
and Directors of the Defense agencies that requires contracting activities
to establish management controls to verify that Federal Acquisition
Regulation provisions 52.209-7, "Organizational Conflicts of Interest
Certificate - Marketing Consultants," and Federal Acquisition
Regulation 52.209-8, "Organizational Conflicts of Interest Certificate -
Advisory and Assistance Services," are included in applicable contract
solicitations.

Management Comments. The Director, Defense Procurement, nonconcurred,
stating that the recommendations were the same as those contained in an earlier
working draft report that she commented on in March 1994. The Director
further stated she did not agree with the need for FAR revisions for the reasons
stated in her March 1994 comments to the working draft report. The Director
issued a policy memorandum on July 1, 1994, that alerts the Military
Departments and Defense agencies to the problems identified in the audit report
and requires that implementation of FAR subpart 9.5, "Organizational and
Consultant Conflicts of Interest,” be included in future procurement
management reviews.

Audit Response. The comments provided by the Director, Defense
Procurement, are partially responsive to the recommendations. In her
March 1994 response to the working draft report, the Director, Defense
Procurement, did not concur with the proposed FAR changes, stating that
obtaining conflict of interest certificates from all offerers created an unnecessary
burden on the offerers and that the use of a cost principle as a punitive measure
is not appropriate. We summarized the Director's comments in the draft audit
report and stated our reasons why we continued to believe that the
FAR revisions were necessary to improve DoD compliance and DoD contractor
compliance with organizational and consultant conflicts of interest requirements.
In responding to the draft audit report, the Director, Defense Procurement, did
not comment on our rebuttal to her March 1994 comments and did not provide
any new information that would cause us to change our conclusion that the
recommended FAR revisions are needed. We request that the Director, Defense
Procurement, reconsider her position and provide comments on the revised
Recommendation 1.a. in response to the final report.

We consider the policy memorandum the Director issued to be responsive to
Recommendation A.1.b. and to be appropriate action at the Office of the
Secretary of Defense level. Accordingly, we directed Recommendations A.2.c.
and A.2.d. to the Service Acquisition Executives, the Director, Advanced
Research Projects Agency, and the Director, Defense Nuclear Agency to
establish specific internal management controls to improve DoD compliance and
DoD contractor compliance with the organizational and consultant conflicts of
interest requirements of the FAR.
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2. We recommend that the Service Acquisition Executives and the
Directors of the Advanced Research Projects Agency and the Defense
Nuclear Agency direct contracting officers to:

a. Notify contractors to submit applicable certificates for contracts
identified in Appendix C that are still open.

Army Comments. The Army generally agreed with the intent of the
recommendation and suggested that the recommendation be revised to request
certificates only for the contracts that included the clause in
FAR provisions 52.209-7, 52.209-8, or both, in the solicitation. The Army
stated that it had no basis to request a certificate if the solicitation did not
contain the FAR provision.

Audit Response. The Army comments are partially responsive to the
recommendation. However, we do not agree with the Army that the
recommendation should be revised. The Government does not forfeit its right
to require the contractor to submit certificates by failing to include the required
provisions in the contract solicitation. These FAR provisions implement Statute
and OFPP Policy Letter 89-1. They were in effect at the time of the execution
of the contracts, and should be deemed to be incorporated into those contracts.
Accordingly, the contracting officer can ask the contractor to submit the
required certificates at any time that the contract is in effect. We request that
the Army reconsider its position on the recommendation and provide comments
in response to the final report.

Navy Comments. The Navy concurred and stated that on June 10, 1994, the
Deputy Assistant Secretary of the Navy for Acquisition Policy, Integrity, and
Accountability issued a memorandum reemphasizing to contracting officers the
importance of complying with conflicts of interest policies. The memorandum
requires contracting officers for contracts requiring certificates for which no
certificates were received to request the certificates from the contractors. The
Navy also pointed out that a discrepancy exists between OFPP Policy
Letter 89-1 and FAR guidance concerning submission of certificates. The
OFPP guidance requires contractors to file certificates or to provide a written
statement to the contracting officer giving reasons why no such certification can
be made. However, the FAR guidance does not require contractors to provide
reasons for not submitting the certifications.

Audit Response. The Navy comments are fully responsive to the
recommendation. As a result of the Navy comments, we revised
Recommendation A.1.a. for the Director, Defense Procurement, to include a
proposed change to the FAR that corrects the discrepancy between OFPP Policy
Letter 89-1 and FAR guidance concerning submission of certificates.

Air Force Comments. The Air Force stated that, although the corrective
actions were not directed to the Air Force, the Air Force has recognized the
potential for problems in the subject area. To prevent problems, the Air Force
issued a policy letter in July 1993 that stresses the importance of compliance by
procurement personnel and contracting officers with requirements concerning
conflict of interest policy and certifications.
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Audit Response. The Air Force comments are not responsive to the
recommendation. The Air Force incorrectly stated that corrective actions were
not directed to the Air Force. Recommendations A.2.a. and A.2.b. are directed
to the Air Force Acquisition Executive. The Air Force policy letter issued on
July 26, 1993, should improve compliance by contracting officers with the
FAR requirements concerning organizational and consultant conflicts of interest.
Because our visits to the two Air Force activities occurred in July and
August 1993, the results of our audit may not show the full impact of the policy
letter. We request that the Air Force provide comments on the recommendation
in response to the final report.

Advanced Research Projects Agency Comments. The Advanced Research
Projects Agency concurred and stated that contractors will be notified by
July 31, 1994, to submit applicable certificates for Advanced Research Projects
Agency contracts identified in Appendix C that are still open.

Defense Nuclear Agency Comments. The Defense Nuclear Agency
concurred, stating that contracting officers would be directed to notify
contractors who failed to provide the certificates for Defense Nuclear Agency
contracts listed in Appendix C by September 30, 1994. The Defense Nuclear
Agency also stated that it will conduct a vulnerability assessment and further
improve its contracting procedures as necessary.

b. Refer to the head of contracting for resolution all instances in
which the contractor refuses to submit the certificate required by Federal
Acquisition Regulation provision 52.209-8, "Organizational Conflicts of
Interest Certificate - Advisory and Assistance Services." The referral
should be in writing and should, at a minimum, include the circumstances
of the contractor's refusal and detailed information on any known actual or
potential conflict of interest or unfair competitive advantage that may exist.

Army Comments. The Army nonconcurred and suggested that the
recommendation be revised to require contracting officers to "initiate
appropriate action," rather than "initiate contract termination," if contractors fail
to provide certificates after being notified to submit certificates. The Army
stated that termination of the contract may not be in the Government's best
interest, and that FAR 9.506, "Procedures," identified alternate procedures to
identify potential conflicts of interest when certificates may not have been
submitted.

Audit Response. The Army comments are partially responsive. However,
we do not agree with the Army that the contracting officer should "initiate
appropriate action" when contractors refuse to provide the required certification.
As a result of the Army and the Navy comments, we revised the
recommendation to require contracting officers to refer contractor refusals to the
head of contracting for resolution. We request that the Army comment on the
revised recommendation in response to the final report.

Navy Comments. The Navy did not concur that contract termination should be

initiated when a contractor refuses to provide the certification required by
FAR provision 52.209-8 and suggested that the matter be referred to the head of
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the contracting activity for resolution. The Navy stated that if the certificates
are not obtained within a reasonable time for the Navy contracts identified in the
report, the issue will be referred to the head of the contracting activity for
resolution.

Audit Response. The Navy comments are responsive. However, the Navy did
not provide a completion date for its planned action. We request that the Navy
provide a completion date for its planned action in response to the final report.

Advanced Research Projects Agency Comments. The Advanced Research
Projects Agency concurred, stating that it would initiate contract termination on
the applicable contract if the required certificate is not received by July 31,
1994.

Air Force and Defense Nuclear Agency Comments. The Air Force and the
Defense Nuclear Agency did not comment on the recommendation.

c¢. Withhold the award of contracts to contractors who have not
submitted organizational conflicts of interest certificates.

d. When the Federal Acquisition Regulation change in
recommendation A.1.a.(2) is implemented, request the Defense Contract
Audit Agency to review compliance by contractors during Defense Contract
Audit Agency audits of contractor consultant costs.

Audit Response. We request that the Air Force and the Defense Nuclear
Agency provide comments on recommendation A.2.b. in response to the final
report, and we request Army, Navy, Air Force, Advanced Research Projects
Agency, and Defense Nuclear Agency to provide comments on
Recommendations A.2.c. and A.2.d.

3. We recommend that, for audit follow-up purposes, the Service
Acquisition Executives and the Director, Defense Logistics Agency, in a
response to the final report, provide information on how and when they
will implement the guidance contained in Director, Defense Procurement,
memorandum, "Conflicts of Interest Requirements," July 1, 1994, on
including the requirements of Federal Acquisition Regulation subpart 9.5,
"Organizational and Consultant Conflicts of Interest," in procurement
management reviews.

Audit Response. We request the Army, the Navy, the Air Force, and the

Defense Logistics Agency to provide comments on Recommendation A.3. in
response to the final report.
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Response Requirements Per Recommendation
Response to the final report is required from the addressee shown for the items
indicated with an "X" in the chart below.

Response Should Cover
Concur/  Proposed  Completion

Number Addressee Nonconcur Action Date

A.l.a. DDP X X X

A2.a. Army X X X
Air Force X X X

A.2.b. Army X X X
Navy X
Air Force X X X
DNA X X X

A.2.c.and Army X X X

A.2.d. Navy X X X
Air Force X X X
ARPA X X X
DNA X X X

A3. Army X X X
Navy X X X
Air Force X X X
DLA X X X

DDP Director, Defense Procurement

ARPA Advanced Research Projects Agency

DLA Defense Logistics Agency

DNA Defense Nuclear Agency

Management Comments and Audit Response on Appendix C

Air Force Comments. The Air Force stated that contract F33657-91-D-2236,
listed in Appendix C as requiring FAR provision 52.209-7, does not require the
provision because the contract is in direct support of the National Air
Intelligence Center.

Audit Response. We agree with the Air Force that the contract meets the
exception to the certification requirement of FAR provision 52.209-7 for
contracts involving intelligence activities. At the time we examined the contract
files, the application of the exception was not shown in contract documents and
the contracting officer was not able to explain why the provision was not
included in the contract solicitation. As a result of the Air Force comments, we
changed Appendix C to show that FAR provision 52.209-7 was not required for
contract F33657-91-D-2236.  Additional comments on Appendix C are not
required from the Air Force.
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Advanced Research Projects Agency Comments. The Advanced Research
Projects Agency disagreed that FAR provision 52.209-7 was required in 6 of
the 10 Advanced Research Projects Agency contracts listed in Appendix C
because request for proposal type contract solicitations were not used. The
Advanced Research  Projects Agency stated that  five contracts
(MDA972-91-C-0030, MDA972-91-C-0053, MDA972-92-C-0008,
MDA972-92-C-0020, and MDA972-92-C-0048) resulted from broad agency
announcements. The Advanced Research Projects Agency further stated that the
FAR 15.407, "Solicitation Provisions," includes only requests for proposals and
requests for quotations, not broad agency announcements, in the definition of
contract solicitations. The sixth contract (MDA972-91-C-0013) was an urgent
action for which no contract solicitation was issued.

Audit Response. We agree with the Advanced Research Projects Agency that
we were technically incorrect to state that FAR provision 52.209-7 was required
in the solicitation when broad agency announcements were used to solicit
proposals or when a contract resulted from an unsolicited proposal. However,
for the purpose of preparing Appendix C, we grouped actions that should have
been taken before contract award to obtain the certifications required by
FAR provision 52.209-7 under the heading "required in solicitation."
FAR 9.502(b) states that organizational conflicts of interest requirements are not
limited to any particular type of acquisition and FAR 9.507-1(b) requires that
FAR provision 52.209-7 be included in all solicitations, other than sealed bids,
if the contract amount is expected to exceed $200,000. Clearly, the FAR
intends that the certificates required by FAR provision 52.209-7 be obtained.
Because broad agency announcements do not include standard solicitation
provisions, we believe that the Advanced Research Projects Agency should have
included FAR provision 52.209-7 either in a separate letter or in the
representations and certifications package sent to prospective contractors
following the publication of the broad agency announcements and before the
contracts were awarded. On contract MDA972-91-C-0013, which resulted from
an unsolicited proposal, the Advanced Research Projects Agency should have
informed the contractor of FAR provision 52.209-7 during discussions held
before the unsolicited proposal was submitted as encouraged by FAR 15.504,
"Advance Guidance." The Advanced Research Projects Agency also could have
provided the applicable provision to the contractor by letter or in a
representations and certifications package. The Advanced Research Projects
Agency concurred with Recommendation 1.a. to obtain the required
certifications for contracts identified in Appendix C that are still open.
Additional comments on Appendix C are not required from the Advanced
Research Projects Agency.
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Contracting

DoD contracting officers did not include in 8 contracts, valued at
$131 million, of 38 applicable contracts, valued at $393 million, the
clause required by FAR 9.507-2, "Contract Clause," that restricts the
contractor's eligibility for future prime contract or subcontract awards
because of potential organizational conflicts of interest. The restrictive
clause was not included because contractors requested that the clause not
be included in two contracts, and contracting officers either were advised
not to include the clause or were unaware the other six contracts
contained a potential conflict of interest. As a result of omitting the
required clause, the contractors are not restricted from bidding on
subsequent contracts and subcontracts that may result in actual conflicts
of interest, and their judgment on the contracts could be biased.
Additionally, deficiencies in the standard restrictive clause used by some
contracting activities decrease the effectiveness of the standard restrictive
clause in preventing potential organizational conflicts of interest.

Background

FAR Requirement for Restrictive Clause. FAR 9.504, "Contracting Officer
Responsibilities,” requires contracting officers, as early in the acquisition
process as possible, to evaluate planned acquisitions and initiate action before
contract award to avoid, neutralize, or mitigate any significant potential
organizational conflicts of interest identified. This action usually involves
preparing a contract solicitation provision and a contract clause (restrictive
clause) that restricts the contractor from bidding on certain future contracts and
subcontracts.

Evaluating Potential Organizational Conflicts of Interest. FAR 9.504 states
that contracting officers should obtain the advice of legal counsel and the
assistance of appropriate technical specialists to evaluate potential organizational
conflicts of interest and to develop any necessary contract solicitation provisions
and contract clauses for resolving the potential conflicts. Each individual
contracting situation should be examined on the basis of its particular facts and
the nature of the proposed contract. The two underlying principles for the
examination are the prevention of conflicting roles that might bias a contractor's
judgment and the prevention of an unfair competitive advantage. A contractor's
judgment may be biased when a contract requires the drafting of specifications,
work statements, or other requirements for future acquisitions, if the contractor
expects to compete for the future acquisitions. An unfair competitive advantage
may exist:

o when a contract requires the contractor to give advice that could favor
its own products or capabilities,
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o when the work performed on a contract allows the contractor access to
information concerning future acquisition requirements not available to
competitors, and

o when a contractor competing for a contract possesses proprietary
information or source selection information that is not available to all
competitors.

Approval of Contracting Officer's Recommended Action. If the contracting
officer decides that a significant potential organizational conflict of interest
exists, the contracting officer should submit a written analysis for approval by
the head of contracting. The written analysis should include recommended
action for avoiding, neutralizing, or mitigating the potential conflict; a draft
solicitation provision; and, if appropriate, a proposed contract clause.

Including Restrictive Clauses

Number of Incomplete Contracts. Of the 101 contracts reviewed,
38 contracts needed an organizational conflict of interest clause to avoid,
neutralize, or mitigate potential organizational conflicts of interest; 30 contracts
contained a restrictive clause; and 8 did not contain a restrictive clause.

Contracts Without Restrictive Clauses. Of the eight contracts that did
not contain a restrictive clause, four had a restrictive provision in the contract
solicitation. Had the restrictive provision been incorporated as a clause in each
of the contracts, the contractors would have been ineligible for subsequent
contracts resulting from work performed on the four contracts. Further, the
contractors would have been required to protect any proprietary information
they obtained under the contracts.

Contract DAAB07-91-D-F005, awarded by the Army Communications-
Electronics Command, and contract DNAOQ1-92-C-0029, awarded by the
Defense Nuclear Agency, did not include the restrictive clause because the
contractors requested that the clause not be included in the contracts.
Contract DNA001-92-C-0148 did not include the restrictive clause because the
Deputy General Counsel, Defense Nuclear Agency, believed that little or no
likelihood of an organizational conflict of interest existed and advised the
contracting officer not to include the clause. Contracting officials for contracts
DAAB07-91-D-F005, DNA001-92-C-0029, and DNA001-92-C-0148 stated that
a restrictive clause was not needed. A contract specialist failed to recommend
to the contracting officer that the restrictive clause be placed in
contract N00123-92-D-5491, awarded by the Navy Regional Contracting
Center, San Diego.

Contracts Without Restrictive Provisions and Clauses. Of the
eight contracts that did not contain a restrictive clause, four contracts did not
includle a  restrictive  provision in  the contract  solicitations.
Contract DAAA(09-91-C-0341, awarded by the Army Armament, Munitions,
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and Chemical Command, did not contain a restrictive provision and clause
because the contracting officer believed no potential conflict of interest existed.
Contracting officials for contract DAAB07-91-C-J522, awarded by the Army
Communications-Electronics Command, and contracts MDA903-91-D-0030 and
MDA903-92-D-0108, awarded by the Defense Supply Service-Washington, had
no explanation for why restrictive provisions and clauses were not included, and
the contract files contained no documentation on the omissions. Contracting
officials at the Army Armament, Munitions, and Chemical Command; the
Army Communications-Electronics Command; and the Defense Supply Service-
Washington agreed that a restrictive clause should have been included in the
four contracts.

Need for Restrictive Clause. The eight contracts required a restrictive clause
because the contracts contained potential organizational conflicts of interest.
The potential conflicts existed because the work required by the contracts placed
the contractors in a position to either influence what products or capabilities the
Government would purchase on subsequent contracts or to gain knowledge
concerning the Government's contracting requirements that would not be
available to competitors. For synopses of the eight contracts, see Appendix G.

Documentation Requirements. FAR 9.504 requires that a contracting
officer's judgment be documented only when a substantive issue concerning a
potential organizational conflict of interest exists. The contracting officers did
not document their reasons for not including a restrictive clause in the contracts
for the four contracts for which a restrictive provision was included in the
contract solicitations. We believe that contracting officers should document
their reasons for not using a restrictive clause in all cases in which a restrictive
provision was in the contract solicitation but not included in the contract.
Documenting the reasons would prevent restrictive clauses from being
inadvertently or incorrectly omitted from contracts.

Effectiveness of Standard Restrictive Clauses

Three contracting activities inserted standard restrictive clauses that need
changes in the following areas.

Specifying Restrictive Time Periods. The clauses used by the Naval Air
Systems Command, the Advanced Research Projects Agency, and the Defense
Nuclear Agency did not address the time period of the restrictions. This
deficiency could cause the contractor not to compete on future contracts for a
longer period than necessary. FAR 9.507-2 states that "the restraint imposed by
a clause shall be limited to a fixed term of reasonable duration." In every case,
the restriction shall specify termination by a specific date or upon the
occurrence of an identified event.

Providing Copies of Proprietary Data Agreements. The clauses used by the
Advanced Research Projects Agency and the Defense Nuclear Agency did not
require the contractor to provide the contracting officer with a copy of
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agreements between the contractor and other companies concerning the
contractor's commitment to protect the proprietary data of the other companies.
The clause used by the Naval Air Systems Command required the contractor to
submit copies of the agreements only when requested by the contracting officer.
The absence of the requirement could result in contractors not executing the
agreements and inadvertent disclosure or misuse of proprietary information.
FAR 9.505-4 requires contracting officers to obtain copies of all agreements
between contractors and other companies on proprietary information.

Granting Waivers of Restrictions. The clauses used by the Advanced
Research Projects Agency and the Defense Nuclear Agency stated that the
contracting officer could grant a waiver of the restrictions when it is in the
Government's best interest. FAR 9.503, "Waiver," states that agency heads
have the authority to waive the restrictions and that this authority cannot be
delegated below the level of head of a contracting activity. In a
November 1990 procurement management review report, the Director, Defense
Procurement, identified the improper delegation of waiver authority contained
in the Advanced Research Projects Agency standard restrictive clause.
However, the Advanced Research Projects Agency had not corrected the
deficiency as of our visit in August 1993. Advanced Research Projects Agency
contracting officials stated that the standard restrictive clause would be revised
to correct the deficiency.

Recommendations, Management Comments, and Audit
Response

Revised Recommendation. As a result of management comments, we revised
Recommendation B.1.c. to require contracting officers to attempt to modify
contracts to inform the contractors of the restrictions imposed on the
contractors' future activities to prevent organizational conflicts of interest. If
contract modification is not possible, the contracting officer should, at a
minimum, note in appropriate contract and program management records that a
determination whether an organizational conflict of interest exists is required
before the contractor is awarded a subsequent contract.

1. We recommend that the Army and the Navy Acquisition Executives and
the Director, Defense Nuclear Agency, direct contracting officers to:

a. Include a clause that restricts the contractor's eligibility for
certain future prime contracts and subcontracts when potential
organizational conflicts of interest exist.

Army and Navy Comments. The Army and the Navy concurred. In a
July 28, 1994, memorandum, the Army advised contracting officers of the audit
findings and the need to adhere to FAR organizational and consultant conflict of
interest requirements. The Army memorandum also stated that compliance with
FAR organizational and consultant conflict of interest requirements will be
included as a special interest item in future procurement management reviews as
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requested by the Director, Defense Procurement. In a June 10, 1994,
memorandum, the Navy reemphasized the need for contracting officers to
comply with FAR organizational and consultant conflict of interest
requirements.

Defense Nuclear Agency Comments. The Defense Nuclear Agency did not
comment on Recommendation B.1.a.

Audit Response. We request that the Defense Nuclear Agency provide
comments on the recommendation in response to the final report.

b. Document reasons for not including a restrictive clause in
contracts that had a restrictive provision in the contract solicitation.

Army, Navy, and Defense Nuclear Agency Comments. The Army, the
Navy, and the Defense Nuclear Agency did not comment on
Recommendation B.1.b.

Audit Response. We request that the Army, the Navy, and the Defense
Nuclear Agency provide comments on the recommendation in response to the
final report.

c. Attempt to modify the eight contracts from which a restrictive
clause was omitted. The modifications should inform the contractors of the
potential organizational conflicts of interest and the restrictions imposed on
the contractors' future activities to prevent the conflicts. If the contracts
cannot be modified, other appropriate actions should be taken. At a
minimum, the contracting officers should note in contract and program
management records that a determination is required before the contractor
is awarded a subsequent contract. The determination should indicate
whether an organizational conflict of interest or an unfair competitive
advantage exists because of work performed on the contract.

Army Comments. The Army generally concurred with the intent of the
recommendation and suggested that the recommendation be revised to require
contracting officers to attempt to modify the eight contracts from which a
restrictive clause was omitted and take other appropriate action if contract
modification is not possible. The Army stated that including a restrictive clause
after contract award may be cost prohibitive or may not otherwise be in the
Government's best interest. The Army also stated that it is reviewing
contracts DAAB(07-91-D-F005, DAAA09-91-C-0341, DAAB07-91-C-J522,
MDA903-91-D-0030, and MDA903-92-D-0108 to determine whether potential
conflicts of interest exist and, if so, the actions required to neutralize, avoid, or
otherwise mitigate the conflicts.

Audit Response. As a result of the Army comments, we changed the
recommendation to require contracting officers, when contract modification is
not possible, to, as a minimum, note in contract and program management
records the need to determine whether an organizational conflict of interest
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exists before the contractor is awarded a subsequent contract. We request that
the Army provide a completion date for its planned action in response to the
final report.

Navy Comments. The Navy concurred, stating that the Navy Regional
Contracting Center, San Diego, entered into discussion to insert a restrictive
clause in contract N00123-92-D-5491.

Audit Response. The Navy comments are responsive to the recommendation.
However, the Navy did not provide a completion date for inserting a restrictive
clause in the contract. We request that the Navy provide a completion date for
its planned action in response to the final report.

Defense Nuclear Agency Comments. The Defense Nuclear Agency partially
concurred with the recommendation. On contract DNA001-92-C-0029, the
Defense Nuclear Agency stated that the contracting officer will issue a
modification to cancel tasks 6.1.5., 6.8., and 6.8.1. from the contract statement
of work because the tasks do not properly characterize the work being done but
could, if performed as stated, result in potential for future conflicts of interest.
On contract DNA001-92-C-0148, the Defense Nuclear Agency did not agree
that the contractor would have an unfair competitive advantage when bidding on
subsequent contracts because of work performed under the contract. The
Defense Nuclear Agency stated that the statement of work for
contract DNA001-92-C-0148 calls for research and analysis on very broad
strategic topic areas, and the contractor would not access program and planning
documents to gain an unfair competitive advantage. The Defense Nuclear
Agency reported that the project manager had confirmed the contractor had not
been given program-specific planning, source-selection, or proprietary
information. The Defense Nuclear Agency concluded that no compelling reason
existed to judge improper the contracting officer's decision not to include a
restrictive clause in contract DNA001-92-C-0148.

Audit Response. The Defense Nuclear Agency plan to cancel tasks 6.1.5.,
6.8., and 6.8.1. from the contract DNA001-92-C-0029 statement of work is
responsive to the recommendation. However, the Defense Nuclear Agency did
not provide an estimated completion date for the planned action. We request
that the Defense Nuclear Agency provide an estimated completion date for the
planned modification to contract DNA001-92-C-0029 in response to the final
report.

We do not agree that contract DNA001-92-C-0148 has no potential to provide
the contractor an unfair competitive advantage on subsequent contracts for the
reasons stated in Appendix G. The Defense Nuclear Agency statement that the
contractor has not been given program-specific planning information,
source-selection information, or access to proprietary information does not
ensure that the contractor will not be exposed to such information during the
remainder of contract performance. Task 3.6. of the contract statement of work
requires the contractor to provide support for the transition of topics identified
during the execution of other contract tasks to new research contracts. This task
clearly places the contractor in a position to gain information and provide advice
concerning the award of future contracts that could benefit the contractor or the
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contractor's other clients. This recommendation is intended to preclude future
potential conflicts of interest and not just correct what has occurred in the past.
We request that the Defense Nuclear Agency reconsider its position on
contract DNA001-92-C-0148 and provide additional comments in response to
the final report.

2. We recommend that the Navy Acquisition Executive and the Directors
of the Advanced Research Projects Agency and the Defense Nuclear Agency
advise contracting officers to use restrictive clauses that comply with the
Federal Acquisition Regulation subpart 9.5. The restrictive clauses should
identify the nature of the potential conflict of interest, the nature and
specific duration of the restrictions on future contractor activities, the
requirement for contractors to submit copies of agreements between
contractors and other companies on proprietary information, and the
correct waiver approval authority.

Management Comments. The Navy and the Advanced Research Projects
Agency concurred. The Defense Nuclear Agency did not comment on the
recommendation. On June 10, 1994, the Navy reemphasized to contracting
officers the need to comply with the FAR subpart 9.5. On August 3, 1994, the
Director of the Contract Management Office, Advanced Research Projects
Agency, issued a policy memorandum that provides Advanced Research
Projects Agency contracting officers a standard restrictive clause that complies
with FAR subpart 9.5.

Audit Response. We request that the Defense Nuclear Agency provide
comments on the recommendation in response to the final report.

Response Requirements Per Recommendation
Response to the final report is required from the addressee shown for the items
indicated with an "X" in the chart below.

Response Should Cover
Concur/  Proposed  Completion

Number Addressee Nonconcur Action Date
B.l.a DNA X X X
B.1.b Army X X X
Navy X X X
DNA X X X
B.1.c. Army X X X
Navy X
DNA X X X
B.2. DNA X X X
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Appendix A. Office of Federal Procurement
Policy Letter 89-1

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASMMGTON, DL. 20003

OFFCE OF FEDERAL

Policy Letter 89-1 Deocember 8, 1989
TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS
SUBJECT: Ceatflict of Interest Policics Applicable to Consultants

L Purpose. The purpose of this Policy Letter s (a) to establich policy relating to couflict of
interest standards for persons who provide coasulting services to the governmeat and to its
contractors and (b) to provide procedures to promote compliance with those standards.

2 Asthocity. This Policy Letter is issued pursuant to sectio 8141 of the 1989 Department of
Defense Appropriation Act, Pub. L. 100463, 102 Stat. 227047 (1988) (bereinaftes referved to as
“the Act”) and section 6 of the Office of Federal Procurement Policy (OFPP) Act, codified at 41
US.C. section 404,

3. Background. This Poficy Letter is intended to implement section 8141 of the Act. That
section provides, in part, as follows:

(a) Not fater thas 0 doys alter the Gate of cnnctment of this Act, the Administrator of the Offios
of Federnl Procurement Policy shall iscuc 2 policy, and sct leacr thaa 190 days (hereafier govers-
meat-wide reguintions shall be lmwed wader the Otfics of Pederal Procwrament Policy Act which
set forthe
X)) ﬂdhmhmmwmmmh
M“-ﬂmmumw.

o) mnﬂmnﬂdb’m@)ﬂmnummdmﬁ

'(‘l)m-‘ *'.' ‘ idod 10 the go 15 Ghe estoat socomnry
-d hmdu—uﬂh 0 the
Keadify aum poseatiel projudicial

*(2) servicas relstod 10 support of the preparation or sbmission of bids and propossls for
foderal contracts 10 the axsent that lnclusion of sech services in much regulations is secessary
0 idcatify and ovaloate the poteatial for conflick of incerest that cowld be projedicial 10 the
lnterests of the United States; and

“(3) such other serviees related 10 foderal contracks s may be apecified in the reguintions
proacribed wader subuoction (8) 40 the exteat neccasary 1o ideatily and cvaluste the poscatind
for conflicts of interent that could be prejudicial 10 the Interests of the United States.”

4. Definitions.

(a) "Advisory and assistance services” means advisory and assistance services as defined i
OMB Circular No. A-120, “Guidelines for the Use of Advisory and Assistance Services,® dated
January 4, 1988, and any amendments thereto.  Ouly those compeasated services provided
pursuant to noapersonal service contracts are covered by this Policy Letter.
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(1) Such services inchude -
G) services provided by individual experts and consulanw
(i) masagement and professional support services;
(@) the conduct and preparation of studies, analyses, and evaluations; and
(iv) engincering and technical services.

(2) Exchuions. 1n addition to the exclusions is OMB Circular A-129, the following
services are excluded from the coverage of this Policy Letter:

(i) routine engineering and technical services (such s installation, operation, of main-
teoance of systems, equipmeat, software, compoocnts, or laalities);

(i) rovtioe legal, actuarial, avditing, and accounting sesvices; and
(iii) training scrvices.

(b) ‘Ageocy means an execulive department specified in section 101 of tie §, Uaited States
Code; a military deparument specified in section 102 of such title; an independent establishment
as defined in section 104(1) of such title; and 2 wholy owned goverameat corporation fully subject
to the provisions of chapter 91 of title 31, United States Code.

(c) ‘Conflict of interest® means that condition of circumstance whereid a persos is unable or is
potentially unable to render impartial assistance or advice to the governmeat because of otber
activiies or relationships with other persons, or wherein 2 persos bas an unfair competitive
advantage.

The critical element in this definition is the existence of a relationship or poteotial relation-
ship that might cause an offeror, if awarded a covtracy, 10 make recommendations of interpreta-
tions that, at the expense of the government, favor the interests of the offeror direatly, or those
of persons or entities presestly or potentially able to confer 3 beoehit on the offeror.

Types of potential conflicts include, but are oot Bmited 10, the folowing

(1) evaluating & cootracior’s, or potential contractor’s products or services, where the
evaluator is or was substantially involved in the development or marketing of those products or
services; :

(2) serving as a consultant 10 a coatractor sceking the award of & contract (or secking to
be awarded the contract directly) after prepasing or assisting substaatially in the preparation of
specifications, or otber significant contract provisioas or requircments, to be used in the same
acquisition; ’

(3) serving as a coasultant 10 2 costractor secking the award of a contract (or seeking to
be awarded the contract dircctly) afier having access 10 source selection or proprietary informas-
tion oot available to other persons competing for the cootract; and

(4) providing advice and assistance 1o an agency where such advice and assistance could
benefit the contractoc’s others clients.

(d) As ‘unfair competitive advantage® exists, in addition 10 the situations addressed io FAR
Subpart 9.5, where a contractor competing for award of any federal contract possesses
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(1) proprietary information that was obtained from & goverameat official withoat proper
autborization, o

(2) source selection informatioe that is relevant to the cootract but is oot svailable to af)
competitors, a0d

such informatioa would assist that cootractor ia olxaining the contract.

(¢) “Mukeling Consullant’ means any indepeadeat cootractor who furnishes advice, informa-
tion, direction, or assistance to any other coalractor i support of (be preparation or submission
of a bid or proposal for a government cootract by such contractor, As independeat contractor
is b0t a marketing consultant if be or she would be readering advisory and assistance services
pursuant to any of he exclusions in paragraph 4(a)(2), sbove,

$. Exemptons. The folowing maybe exempted from the application of policies and regulations
issued under this Policy Letter:

(a) Intelligence octivities. Services rendered in connection with infelligence activitics as defined
in section 3.4(¢c) of Executive Order 12333 or 2 comparable definitiooal section ib any svecessor
order, o in connection with special access programs; and

(b) Public interest considerations. Specific coolract actions where the bead of an agency grants
a waiver oa the basis of the public interest,

6. Policy. Agendes must comply with the following policies:

(a) Responsibility for identifying and prevesting potential coaflicts of interest in government
contracts is shared among the government contracting officer, the requester of the service, and
other government oficials with access to applicable information. The respoasibility for deciding
whether to anard a pasticular contract, bowever, rests with the government cootracting officer;

(b) Prior to contract award, contracting officers shall take appropriste steps to ideatify and
evaluate the potential for conflicts of interest that could be prejudicial 1o the interests of the
Uhited States with regard to persons who provide advisory and assistance services o the
government, and to take steps to avoid or mitigate any conflicts believed (o exist; simiar actions
will be takes with regard 10 any unfair competitive advantage that marketing consultants provide
to coolractors;

(c) Federal contracting officers shall require, for contracts covered by this Policy Letter, that
the appasent successful offeror provide certified informatios describing the nature and extent of
any conflicts of interest that may exist with respect 1o e propoced avard Marketing consultants
shafl also be required to certify that they bave provided 80 information to the cootractor
cmploying (hem that would give the contractor as vafais competitive advantage;  °

(d) Federal procurement officials shall encourage coolractors to coasider carcfully the poten-
tial for conflicts of intesest i all of their activities associated with federal procurement, and shall
be sensitive to the appearance of conflicts of interest is any cootracting actions; and

(e) Federal procurement regulations that impleweat this policy and address conflicts of interest
shall take into account the need to (1) encourage participation of highly qualified persons asd
firms in federal procurement programs; (2) eahance and safeguard the Nation's industrial base;
(3) promote full and open competition in the award of governmeal contracts; and (4) improve
the overall effectivesess and eficicacy of the government’s procurement programa.

7. Responsibllities of the Defense Acquisitioa Regulatory Cocncll and Civillan Agency Acquisie
tioa Councll. The Councils shall promulgate the goverameat-wide regulations specified i
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section 8141 of the Act within 180 days of the effective date of this Policy Letter. Such regulations
shall conform to tbe policies establisbed bereia. Ouly solicitations issued after the effective date
of ibe regulations are affected by these policies.

8. Responsibilitles of prime cootractors employing lwhdn; coasaltants. As individoal or
firm that employs, retaing, of engages oo¢ or more markeling coasullasts is consectioo with
federa) scquisition must submit 10 Lbe coatracting officer, with respedt 1o cach marketing
consuhtant, the certificates described below, if the mdividual or Birm I sotified that K is the
appareat successhul offeror,

(3) Cenificate required No certificates are required for coatracts of $200,000 or less.  For
contracts over $200,000, the cootractor must file the certificate described below with respect to
cach marketing cossultant, or provide a writtes statemeat (o (be contracting olficer giving the
reasons why 0o such certiScation can ¢ made. The reasons gives must be satisfactory to the
contracting officer as 1o why such certiicale cannot be made.

(b) Contents of certificate.  The certificate to be submitted must conlain the following
(1) the name of the agency and the sumber of the soicitation in question,

(2) (be name, address, telepbone pumber, and federal taxpayer ideatification sumber of
(he marketing consultant;

(3) the name, address, and telepbone oumber of a responsible officer or employee of the
marketing consultant who has personal knowledge of the marketing consultant’s involvemeat in
the cootract;

(9) s description of the nature of the services readered by or to be rendered by each
marketing coasultany

(5) based oo information provided to the contractor by the marketing consultant, if any
markeling consultant is rendering or, in the 12 months preceding the date of the certificate, has
rendered services respecting the same subject matter of the instant solicitation, or directly relating
10 such subject matter, to the government or any otber chieat (includiag any foreign goverament
of person), the name, address, and telepbone pumbers of the clicat or chieats, and the same of a
tesponsible officer or employee of the marketing consultant who & knowedgeable about the
services provided to such clicot(s), and a description of the narure of the services readered to
such clicot(s);

(6) a statement that the person who signs the centificate for the prime cootractor has
informed the marketing coasultant of the existence of this Policy Letter and associated regula-
tioas; and )

(7) the signature, aame, title, employer's name, address, and telephone number of the
persoas who signed the certificates for both the primne cootractor and the marketing consultant.

(¢) Marketing consuliant certificate. 1o addition, the prime contracior will forward to the
contracting officer a cerificate addressed to the government and signed by the marketing
coosultant that (7) such marketing consultant bas beea told of the existeoce of the regulations
implementing this Policy Letter and (i) such marketing consultaat bas made inquiry, and to the
best of his or ber knowledge and belief, be or sbe has provided o unfair competitive advantage
to the prime contractor with respect to the services rendered or 1o be rendered ia connection
with the solicitation, or that any unfair competitive advantage thay, to the best of his or ber
knowledge and beliel, does or may exist, bas been disclosed to the prime contractor. Prime
contraciors may request such a certificate from a marketing consuhant, or make inquiries of any
marketing consultant, at any time they negotiate for the marketing coasuMant’s services, or
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afervards, oot a0 award is made, to satisfy themsehves that the marketing coasuhant bas
provided no unfair compelitive advantage.

9. Respoasibllities of contractors providing advisory asd asslstasee services. Those in-
dividuals or Bras providing advisory and assistance services Lo the goverameat mus! submit to
e contracting ofBcer the certificate or certicates described below if the individual o firm is
notificd that it is the apparent successful offeror.

(2) Cetificate required  No centificates ase required for coatracts of $25,000 or less. For
coatracts over $25,000, the certificate described in (b), below, must be filed or & writtea statement
provided to the contracting officer giving the reasons that 80 such certification can be made. The
teasons given must be satisfactory 10 he contracting oficer as to why such certificate cannot be
made.

() Contents of the cortificate. The certificate must cootain the folowing
(1) name of the agency and the pumber of the sobcitation in question;

(2) the name, address, lelephooe numbet, and federal taxpayer ideatification number of
the apparent successful offeror,

(3) adescription of the aature of the services readered by oc to be rendered oo the instant
contract;

(4) i, in the 12 months preceding the date of the certification, services were rendered to
the governmeat o any other clicat (including a foreign governmeat of person) respecting the
same subject matter of the instaat solicitation, or directly relating to such subject marter, the
pame, addsess, telepbone oumber of the clicnt or cBent(s), a description of the services rendered
1o the previous client(s), and the name of 4 responsible offices or employes of the offeroc who s
knowdedgeable about the services rendered to each cicat. The agency and contract sumber
under which the services were rendered must also be included, if applicable;

(S) astatemeat that the person who signs the certificate bas made inquiry and that, to the
best of his or ber knowledge and belict, (2) 0o actual of potential coaflict of interest or unfais
competitive advantage exists with respect 10 the advisory and assistance services (0 be provided
in connection with the instant cootract, or () that any actual or potential conflitt of interest or
unfair competitive advantage that does or may exist with respect to the contract i question bas
been communicated in writing to the coatracting ofB-=r or his or ber representative; and

(6) the signature, name, employer’s bame, addsess, and telepbone oumber of the person
who signed the certificate. .

10. Responsibilities of Executive Branch Ageocies.

(a) Maintenance of dato files. Each agency must maintain the certiicates described by this
Policy Lettes in the cootract file. Agencies may extract and categorize such information from
these files and consolidate them in 3 ceotral registry, as appropriate, subject only to the
requirement to safeguard information (1) as requested by the submitter of the certificate as
coufidential, scasitive, privileged, proprietary, or otherwise sot releasable, or (2) based ca
idepeodent agency determinations not to release the information pursuant to tbe Freedom of
Information Act, or other authority.

(®) Availability of data. Certificates must be made available to department or agency contract-
ing officers and theis superiors, advisors, of their designees, as well as to inspectors general and
government sudit officials.
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(¢) Nondisclasure of informaton. Agencies and departments must protect, to the fullest extemt
permitied by law, all sensitive business and other information submitied pursuaat 16 any pobicy
devised of regulation promulgated pursuant 10 the Act.  Coolractors aed consuhants must take
care (0 identify what information is oot refeasable.  Opportunity to so mark such information
shall be afforded to the subamitter of the information af any time.

(d) Preaward conflict of interest analysis; special contract provisions.  Ageocy oficials musy,
before an award of a contract is made, determine whether s coaflict of interest exists with regard
(o those providing advisory aad assistance services to Lbe government, or whether aa unfair
competitive advantage exists with respect to services provided by & marketing consultant in
connection with a particulsr cootract action.  1s performing this function, they may use ()
information rom any certiicates or statemeats previously submitted or submitted with the bid
or offier in question and (b) asy otber substantive information svailable tothem. The cootracting
officer shall anard the coatract to the apparent successful offeroe unless & conflict of interest or
unfair competitive advantage is belicved to exist that cannot be avoided or mitigated.  Finally,
belore the contracting officer decides oot to award 8 coetract bascd oo conflict of interest
considerations, he or she shall sotify the prime contractor, or the cootractor rendering advisory
and assistance scrvices, and provide a reasonable opportunitytorespond. Where the coetracting
officer inds that it is in the best interest of the United States to avard the coatract sotwithstanding
such coeflict or uafair competitive advantage, the cootract file sbould be documeated 1o reflect
the basis for that finding.

(¢) Otherinformanion. This Policy Letter does not prohibit contracting oficers from request-
ing other information relevant 1o the goals of this Policy Lettes. 1s addition, in special cases, and
if approved by the bead of the contracting activity, the cootracting officer may request that the
certificates described above, be made with respect to a period as long as, but 50 loager than, 36
months preceding the date of the certificate.

11. Responsibllities of the Federa) Acquisition Regulatory Council. Al government-wide
regulations to be issued pursuant (0 section 8141 of the Act will be provided to the Federal
Acquisitioa Regulatory Council for review oot less than thirty days prioe 10 publication in the
Federal Regisier for public comment.

12. Remedles. Persons required to certify in accordance with this Policy Letter's associated
tegulations but who fail to do so may be determined to be incligible for award of a contracL
Misrepresentation of any fact may result in suspeasion or debarment, as well as pesalties
associated with false certifications or such other provisions peovided for by law of regulation.

13. Information contact. For information regarding this Policy Letier please contact Richard
A. Ong, Deputy Assodiate Administrator, the Office of Federal Procurement Policy, 725 17
Street, N.W,, Washington, DC 20503. Telepbone (202)395-6810. .

14. Effective date. The effective date of this Policy Letter is 30 days from the date of issuance
oo the first page.

15. Susset review date. This Policy Leticr will be reviewed three years from the date of issuance

and every three years thereafier to easure accuracy and selevancy, This review must include 8
reexamination of the threshold amounts in the light of any changes made in the small purchase

amount provided for in FAR Part 13.

ALLAN V. BURMAN
Administrator Designate
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Regulation Subpart and Provisions

SUBPART 9.5—ORGANIZATIONAL AND
CONSULTANT CONFLICTS OF INTEREST

9500 Scope of subpart.

This subpert—

(2) Prescribes responsidilities, general rules, and proce-
muwmpwmpmmm;mu
tonal conflicts of interest;

(%) Provides examples o assist contracting officers in
appiying these rules and procedures 10 individual contnat-
ing sitzations; snd

(c) Implements section 8141 of the 1989 Department of
Defense Appropriation Act, Pub. L. 100-463, 102 Sut
227047 (1988) and Office of Federal Procurement Policy
(OFPP) Letter 89-1, Conflict of Interest Policies
Applicable 10 Consultants,

9.501 Definitions.

“Marketing consultant™ means any independent contrac.
ior who furnishes advice, information, direction, or assis-
tance 10 an offeror or sny other contracr in support of the
preparation or submission of an offer for a Government
contract by that offeror. An independent contractor is oot &
marketing consultant when rendering—

(a) Services excluded in Subpant 37.2

() Routine engineering and technical services (sch as
instaflation, operation, Oc maintenance of systems, equip-
ment, software, components, or facilities):

(¢) Routine legal, actuarial, auditing, and accounting
services; and

(d) Training services.

“Organizational conflict of interest™ means that because
of other activities or relationships with other persons, a per-
soa is unable or potentially unable W render impartisl
assistance or advice 10 the Government, or the person’s
objectivity in performing the contract work is or might be
otherwise impaired, or & person has as unfair competitive
sdvantage.

$.502 Applicability.

(a) This subpant applies 10 contracts with either profit o
nonprofit organizations, including noopeolit organizations
creased largely or wholly with Government funds.

(b) The applicability of this subpet is aot limited 10 any
particelar kind of acquisition. However, organizational
conflicts of interest are more likely 10 occur in cootracts
involving—

(1) Management support services:

(2) Consuktant or other professional services

(3) Contractor performance of or assistance in techni-
cal evaluations; or

(4) Systems engineering and technical direction work
performed by 3 contractor that does nok have overall
cootractual responsibility for development or produc-
GOoR.

(c) An organizational conflict of interest may result
when factors creaic an actual or potential conflict of inter-
est 0n an instant contract, or when the sature of the work 1
bepafaﬂndwmhumtconmaumuncmlar
potential conflict of interest on a future acquisition. In the
\atier case, some restrictions oa future activities of the coa-
tracior msy be required.

1 @ Acquisitions subject to unique agency organizational
conflict of inicrest statutes are excluded from the require-
ments of this subpart,

9.503 Waliver.

The agency bead or a designee may waive iy geoeral
rule or procedure of this subpart by deserminiag that its
spplication ia & particular sitmation would a0t be in the
Government's interest. Any reqoest for waiver mast be ia
writing, shall ses forth the extent of the coaflict, and
requires approval by the ageacy head or 2 designee.
Agency heads shall not delegate waiver suthority below the
level of head of & conuacting activity.

9.504 Contracting officer respoasibilities.

(a) Using the general rules, procedares, and examples in
this subpart, coatracting officers shall analyze planned
acquisitions in order ©—

(1) ldeatify and evaluste polential organizational
conflicts of interest as early in the acquisition process as
possible; and

(2) Avoid, neutralize, or mitigaie significant potential
conflicts before contract award.

(b) Contracting officers should obeain the advice of coun-
sel and the assistance of appropriate echnical specialists in
evaluating potential conflicts and in developing sny neces-
sary solicitation provisions and contract clanses (sec 9.506).

(c) Before issuing a solicitation for & contract that may
involve a significant poteatial coaflict, the con-
tracting officer shall recommend 1o the bead of the coa-
tracting activity a course of action for resolving the conflict
(see 9.506).

(d) In fulfilling their responsibilities for identifying and
resolving potential conflicts, contracting officers should
avoid creating unnecessary delays, burdensome infoema-
tracting officer’s judgment nced be formally documented
only whea a substantive issue concerning potential organi-
zational conflict of interest exists.

(¢) The contracting officer shall award the contract 10 the
spparent successful offeror waless a cosflict of interest is
determined 10 exist thet cannot be avoided or mitigated.
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Before determining 10 withhold award besed on conflict of
interest considerations, the contracting officer shall notify
the contracior, provide the reasons therefor, and allow the
contraclor & reasonable opportnity 0 respond. If the con-
tracting officer finds that it is in the best interest of the
United States 10 award the contract notwithstanding a con-
flict of interest, 2 request for waiver shall be submitted in
accordance with 9.503. The waiver request and decision
shall be included in the contract file.

9.505 General rules.

The general rules in 9.505-1 through 95054 prescribe
limitations on coatracting as the means of avoiding, oeu-
tralizing, or mitgating organizational coaflicts of interest
that might otherwise exist in the smaied situations. Some
illustrative examples are provided ia 9.508. Conflicts may
srise in situstions not expressly covered in this section
9.505 or in the examples in 9.508. Each individual con-
tracting situation shouid be examined on the basis of its
particular facts and the nature of the proposed contract. The
exercise of common sense, good judgment; snd sound dis-
cretion is required in both the decision 0n whether a signif-
icant potential coaflict exists and, if & does, the develop-
ment of an appropriate means for resolving it The two
underlying principles aro—

(a) Preventing the existence of conflicting roles that
might bias a contractor’s judgment and

(b) Preventing unfair competitive advantage. In addi-
tion 10 the other situations described ia this subpart, aa
unfair competitive advantage exists where s contracior
competing for award of any Federal contract possesses—

(1) Proprietary information (as defined in 3.104-4())
that was obuined from 8 Government official withoat
proper suthorization; or

(2) Source selection information (as defined in 3.104-

4(k)) that is relevant 1 the contract but is not available ©

all competitors, and such information would assist that

contractor in obtaining the contract,

9.508-1 Providing systems engineering and technical
direction.

(2) A contractor that provides sysiems engineering and
wchnmldmfaammdoanhveovml
contractual responsibility for is development, its integra-
tion, assembly, and checkou, or its production shall act (1)
be awarded 2 contract to supply the system or any of its
major components or (2) be a subcontractor or consultang
1o a supplier of the system or any of its major
components.

(b) Sysiems engincering includes a combination of sub-
stantially all of the loBowing activities: desermining speci-
fications, identifying and resolving interface prodiems,
developing test requirements, evaluating test data, and
supervising design. Technical direction includes & combi-
nation of substantially all of the following activities: devel-
oping work staiemencs, desermining parameters, directing
troversies. In performing these activities, 8 contractor occs-
pics a highly influential and responsible position in deter-
mining 8 system’s besic concepts and supervising their exo-

cution by other contractors. Therefore this contractor
should not be in a position 10 make decisions favoring its
own products or capabilities,

9.505-2 Preparing specifications or work statements,
(aX(1) Uf a contractor prepares and fumishes complete
specifications covering noadevelopmental items, 10 be used
in a competitive acquisition, that contracior shall not be
allowed 0 furnish these items, cither as a prime contracior

o as a subcontractor, for a reasonsble period of time
including, & least, the durstios of the initial production
contract This rule shall act apply 10—

(1) Contractors that furnish st Government request
specifications or data reganding & prodect they pro-
vide, even though the specifications or data may have
beea paid for scparaiely or in the price of the prod-
oct, or

(ii) Sitnations ia which contractors, acting as
industry represcatatives, help Governinent agencies
prepare, refine, or coordinate specificstions,
regardless of source, provided this assistance is
supervised and controlled by Governmeat represents-
tives.

(2) If a single contractor drafts complese specifica-
lions for nondevelopmental equipment, it should be
eliminated for & reasonable time from competition for
production besed on the specifications. This should be
done in order 10 avoid 3 situation in which the contrac-
tor could draft specifications favoring its own products
or capabilities. In this way the Government can be
assured of getling anbiased advice as 10 the content of
the specifications and can avoid sllegations of
favoritism in the award of production contracts.

(3) In development work, # is normal © select firms
that have dooe the most advanced work in the field.
These firms can be expecied to design and develop
around their own prior knowiedge. Development com-
traciors can frequently start production esrfier and more
knowledgeably than firms that did oot perticipate in the

and this can affect the time and quality of
production, both of which are important to the

Government In many instances the Government may

have financed the development. Thus, while the devel-

opment contractor has a competitive sdvantage, i is an
snavoidable one that is not considered unfair; hence no
prohibition should be imposed.

(bX1) If a contracior prepares, or assists in preparing, a
work statement 10 be used in competitively acquiring 8 sys-
tem or services—or provides material leading directly, pre-
dictably, ind without delay 10 such 3 work statement—that
contractor may aot supply the sysiem, majar components
of the sysiem, or the services onless—

() It is the sole source;

(ii) It has participaied in the development and
design work; or

(iif) More thea one contracior has been involved
in preparing the work statement.

(2) Agencies should sormnally prepare their own
work statements. When contracior assistance is neces-
sary, the contracior migit ofien be in a position 10 favar
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its own products or capabiities. To overcome the possi-
bility of biss, contractors are prohibised from supplying
2 sysiem oc services acquired oa the basis of work se-
ments growing out of Lheir services, unless excepted in
subparagraph (bX1) of this secoon.

(3) For the reasons given in 9 505-2(2)(3). no proks-
bitions are imposed o0 developmeat and design contrac.
tocs.

9.505-3 Providing technica! evaluation or sdvisory and
assistance services.

Contracts involving (s) lechnical evaluations of other
contractors’ offers oc products or (b) advisory and assis-
tance services (sce 37.201) shall nat genenally be awarded
10 & contractor that would evaluate, or advise the
Government conceming, its own products or activities, o
dloseo(leompeuur.w\dmpropanlegu-’dnome
objectivity and protect the Government's inicreszs. In this
connection, consult OMB Circular No. A-120, Guidelines
for the Use of Advisory and Assisance Services, OFPP
Policy Lener 89-1, Conflict of Inierest Policies Applicable
10 Consultants, and implementing agency regulations.

9.505-4 Obtaining access to proprietary information.

(a) When a contractor requires proprietary information
from others 10 perform 2 Govemnment contract and can use
the keverage of the contract 10 obtain i, the contracior may
gain an unfair competitive advantage unless restrictions are
imposed. These restrictions protect the information and
ewouragewnpamalopmwdelwhmmryfam
tract performance. They are not inkended 10 protect infar-
mation (1) furnished voluntarily without limitations o its
use or (2) available 10 the Government or contracior from
other sources without restriction.

(b)AcmmMpnmmmbmqnlu-
mation of other companies in performing advisory and
assistance services for the Government must agree with the
other companies 10 protect their information from unau-
thorized use or disclosure for as long as i remains propri-
etary and refrain from using the informstion for any pur-
pose other than that for which it was furnished. The coa-
tracting officer shail obtain copies of these agreements and
ensure that they are properly executed.

(¢) Contractors also obuain proprietary and source
selection information by acquiring the services of market.
m;mﬂunuwbnch.ludmmmmmnm
sition, may give the contractor an unfair competitive
sdvantage. Contractocs should make inquiries of masket-
mgmsumummmnmmﬂumgcamﬂmm
ptvv:dedmmfueompamv’eadmu(e. See the certifi-
cation required for contraciors and marketing consultants
in the provisioa at 52.209-7.

9.506 Procedures.

(s) If information conceming prospective contraciors is
mrytondmufyndmhcpomuﬂupnw
coaflicts of interest or 10 develop recommended actions,
and 0o organizational conflicts of imcrest centificales have
been filed contracting officers should first seek the infor-

muummumumm
available soarces. Goverament sowrces include the files

and the kmowledge of persoanel withia the contracting
office, other contracting offices, the cognizant contract
administration and aodit activides and ofTices concerned
with contract financing. Noo-Government sources include
publications and commercial services, such a3 credit rating
services, tmde and financial joornals, and business direcio-
ries and registers.

(®) If the cootracting officer decides that & particular
cquisition involves a significsnt potential organizational
conflict of interest, the contracting officer shall, before
issuing the solicitation, submit for approval 0 the chief of
the contracting office (unless a higher level official is des-
ignaied by the agency)—

(1) A wrinen analysis, including & recommended
course of action for avoiding, ncatralizing, or mitigating
the conflict, based on the general rules in 9.505 or ca
another basis not expressty stated in that section;

(2) A dnaft solicitation provision (see 9.507-1); and

(3) U appropriate, a proposed contract clause (see
9.507-2).

(¢) The approving ofBcial shall—

(1) Review the contracting officer’s analysis and rec-
ommended course of action, including the draft provi-
sion and any proposed clause;

(2) Consider the benefits and detriments 10 the
Goverament and prospective conraciors; snd
_ (3) Approve, modify, of reject the recommendations
o writing.

(d) The contracting officer shall—

(1) Include the approved provision(s) and any

apptvvedclmse(s)munsohcmonormeeonma

(2) Consider additional information provided by
prospectve contraciors in respoase 10 the solicitation or
during pegotiations;

(3) Before awarding the contract, resolve the conflict
or the potential conflict in & manner consisient with the
approval or other direction by the head of the contract-
ing sctivity; snd

{4) Reuwin all cenificates smubmitted in accordance
with the provisions at 52.209-7 and 52.209-8 in the con-
tract file,

(e) If, during the effective period of any restriction (see
9.507), » contracting office transfers acquisition responsi-
bility for the item or system involved, it shall aotify the
successor conkracting office of the restriction, and send 8
copy of the contract under which the restriction was
imposed.

9.507 Solicitation provisions and coatract clause.

$.507-1 Solicitation provisices.

(2) As indicaied im the general rules in 9.509, signifi-
cant potennal organuzational coaflicts of intcrest are sar-
mally resolved by imposing some restraist, sppropriaste ©
the nature of the conflict, upon the contractor’s eligibilicy
for future contracts or subcontracts. Therefore, affected
solicitatons shall contain & provision that-—

(1) Inviks offerors’ siention © this subpert;
(2) States the nstre of the posential conflict as scea
by the contracting officer;
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(3) Suies the nanme of the proposed restraint  apoa
future contractor activities; and

(4) Depending on the nature of the scquisition, sares
whether or not the werms of any proposed clause and the
application of this subpart o the contract are subject ©
negotiation.

(d) The contracting officer shall insert the provision at
$2.209-7, Organizational Conflicts of Iaterest
Certificate—Marketing Consultants, ia solicitations, other
than sealed bids, if the contract amount is expecied 10
exceed $200,000.

{c) The contracting offices shall insert the provision st
52.209-8, Organizationsl Conflicts of Interest
Centificate—~Advisory and Assistance Services, in solicits-
tions for advisory and assistance services if the contract
amount is expected 0 exceed $25.000.

(d) The provisions required by paragraphs (b) and (c) of
this subsection shall not be used in solicitations for—

(1) Services excluded in section 37.204;

(2) Routine engineering and technical services (such
as installation, operation or maintenance of sysiems,
equipment, software components, or facilities);

Q) Routine legal, actuarial, suditing and accounting
services,

(4) Training services; and

(5) Sexrvices rendered in connection with inteligence
activities defined in section 3.4(¢) of Executive Order
12333 or a comparable definitional sectioa in any succes-
sor order, or in connection with special sccess programs.

9.507-2 Contract clause.

(a) If, as a condition of award, the contractor’s eligibili-
ty for future prime contract or subcontract awards will be
restricted or the contractor must agree (o some other
restraint, the solicitation shall contaia a proposed clause
that specifies both the nature and duration of the proposed
restraint. The contracting officer shall include the clause in
the contract, first negodiating the clause’s final erms with
the successful offeror, if it is appropriate 10 do so (see
9.506(d) of this subsection).

() The restraint impased by a clause shall be limited 10
1 fixed term of reasonable duration, sufficient to avoid the
circumstance of unfair competitive advantage or powentiasl
bias. This period varies. Kt might end, for example, when
the first production contract esing the contractor’s specifi-
cations or work satement is awarded, or it might extend
through the entire life of s system for which the contracsor
has performed sysiems engineering and technical direction.
1o every case, the restriction shall specify wermination by a
specific date or spon the occurreace of sa idestifiable
eveat

9508 Examples.

The examples in paragraphs (3) throogh (i) following
illustrate situations in which questions concerning organi-
zaticaal coaflicts of interest may arise. They ere sot all
inclasive, but are intended 10 help the contracting officer
spply the geaeral rules in 9505 w individual contract sitos-
tions.

(a) Company A agrees ©0 provide sysicms engineering
snd echnical directioa for the Navy on the powerplant for

a group of submarines (i.e., turbines, drive shafts, pro-
pellers, exc.). Company A should not be allowed 1o supply
any powerplant components. Company A can, bowever,
supply components of the submarine unrelated 10 the pow-
erplant (e.g., fire control, navigation, exc.). In this example,
the sysiem is the powerplant, oot the submarine, and the
ban on supplying components is limited 10 those for the
sysiem only.

(b) Company A is the systems engineering and technical
direction contractar for sysiem X, After some progress, but
before completion, the system is canceled. Later, systen Y
is developed 10 achieve the same purposes as system X, but
in 1 fundamenully different fashion. Company B is the
systems engineering and technical direction contractor for
sysiem Y. Company A may supply system Y or its compo-
nenes.

(c) Company A develops new electronic equipment and,
as 1 result of this development, prepares specifications.
Company A may supply the equipment.

(d) XYZ Tool Company and PQR Machinery Company,
representing the American Tool Institute, work snder
Governmeat supervision and control 10 refine specifica-
tons or 10 clarify the requirements of a specific acquisition.
These companies may supply the item.

(e) Before an ADP equipment acquisition i cooducted,
Company A is awarded s contract ©© prepare daaa system
specifications and equipment performance criteria 10 be
used as the besis for the equipment competition. Since the
specifications are the basis for selection of commercial
hardware, a potential conflict of interest exists. Compasy A
should be excluded from the initial follow-on ADP hard-

{f) Company A receives 8 contract 0 define the detailed
performance characieristics an agency will require for pur-
chasing rocket fuels. Company A has sot
deveioped the particular fuels. When the definition contract
s swarded, if is clear © both parties that the agency will
ase the performance characieristics arrived at to choose
competitively 3 contractor 10 develop or produce the fuels.
Company A mnay not be awarded this follow-on contract.

() Company A receives 2 contract 10 prepare 8 detailed
plan for scientific and technical training of an agency’s per-
onael. N suggests & curriculom e the agency endorses
and incorporaies ia its request for proposals 1© institutions
0 esablish and conduct the treiniag. Company A may aot
be swarded & contract 10 conduct e training.

() Company A is selocted 10 study the use of lasers in
conmenicsgons. The ageacy iatends 0 ask that firms
doiag rescarch in the field maks proprictary information
sviilable w Compaay A. The contract must require
Company A 10 (1) enter into agreements with these firmg ©
prowect any proprieary infocmation they provide and (2)
refrain from using the information ia supplying tasers o
the Government or for any purpose other than that for
which it was iniended.

(@) An agency that regulates an industry wishes 10 develop
8 sysiem for evaluating and processing license applications.
Contractor X helps develop the system and process the
applications. Contractor X should be prohibiied from acting
a3 & consultant 10 sny of the applicants during ks period of
perfarmance and for a reasonable period thereafier.
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§2.209-7 Organizational Ceaflicts of Interest
Certificate—Marketing Consallants.
As prescribed in 9.507-1(b), lsert the following prowl-
siont
ORGANIZATIONAL CONFLICTS OF INTEREST
CERTIFICATE—MARKETING CONSULTANTS
(NOV 1991)
() Definitions.
(1) “Maketing consultanf® mesns any independest
contractor who furnishes advice, information, direction,
or assistance 10 as offeror o amy ethes CONtracior in sup-

port of the preparation or submission of an offer for &
Government contract by thet offeror.  As independent
Contractor is not 8 markeling consultant whea render-
ing—

() Services excluded i FAR 37.204;

(ii) Routine engineering and technical services
(such as installation, operation, or mainienance of sys-
ems, equipment, software, components, or (aciitics

(iif) Routine legal, actuarial, auditing, and
sccounting services; or

Gv) Training services,

(2) Organizational conflict of interest means that
because of other activities or relationships with other
persons, & person Is unable or potentially unable 1o rea-
der impartial assistance or advice 10 the Goverament, or
the person's objectivity in parforming the contract work
is or might be otherwise impaired, of & persos has s
unfair competitive advantage,

(®) An individual or firm that employs, retains, or

respecting the same subject matter of the instant solici-
tation, or directly relating @ such subjoct matter, 1o the
Government or any other cliest (including any foreign
government ar person).

(6) A statement that the persos who signs the certifi-
cate for the prime Contractar has informed the market-
ing consultant of the existeacs of Subpart 9.5 and Office

of Federal Procurement Policy Letter 89-1.

(7) The signature, name, title, cmployer's aame,
address, and telephone number of the persomns who
signed the certificases for both the apparent sccessful
offeror and the marketing consuitant,

(d) In addition, the spparent successful offeror shall for-
ward 10 the Contracting Officer 8 certificate signed by the
marketing consultant that the marketing consultant has
been 0ld of the existence of Subpart 9.5 and Office of
Federal Procurement Policy Letter 89-1, and the marketing
consultant has made inquiry, and 10 the best of the consul-
tant’'s knowiledge and belief, the consultant has provided no
unfair competitive advantage 10 the prime Contractor with
respect 10 the services rendered or 1 be rendered in con-
nection with the solicitation, or that any mfair competitive
advantage that, 10 the best of the consultant’s knowiedge
and belief, does or may exist, has been disclosed to the
offesor, v
(e) Failure of the offerar to provide the certifications
may result in the offeror being determined ineligible for
award. Misrepresentation of any fact may result in the
assessment of penalties sssociated with false certifications

engages contractually onc or maore marketing consullants in
connection with a contract, shall submit (o the contracting
officer, with respect to each marketing consultant, the cer-
tificatcs described below, if the individual or firm is notified

or such other provisions provided for by law or regnlation.
(End of provision)

52.209-8 Organizational Conmflicts of Imterest

that it is the apparent successful offeror. Certificate—Advisory and Assistance Servicss.
(c) The cextificaie’ must coatain the following: As prescribed in 9.507-1(c), insert the following provi-
(1) The name of the ageacy and the sumber of the sion:
solicitation in question. ORGANIZATIONAL CONFLICTS OF INTEREST

(2) The name, address, telcphone number, and feder-
al taxpayer identification nomber of the marketing con- SERVICES (NOV 1991) |
sultant, (a) “Organizational coaflict of interest” means that

(3) The name, address, and telephone number of & because of other activities or relationships with other per-
responsible officer or employee of the marketing con- soms, a person is unable or potentially unable © reader
sultant who has personal kmowledge of the marketing impartial assistance or advice to the Government, or the
consultants involvement in the contract, person’s objectivity in performing the contract work is or

(4) A description of the nature of the services rea- might be otherwise impaired, or a person has am unfair
dered by or 10 be rendered by the marketing consoltant. competitive advantage.

(5) The name, address, snd selcphone sumber of the (b) An offeror notified that it is the apparent successful
client or clicats, and the name of a responsible officer or offeror shall provide the certificme described in paragraph
employee of the marketing consultant who is knowl- (c) of this provision,

edgeable sbout the services provided 10 such clicnt(s),
and a description of the natere of the services rendered
10 such clicat(s), i, based en information provided o

(c) The certificate must contain the
(1) Name of the agency and the number of the solici-
tation in question.

the Contractor by the marketing consultant, any market-
ing consultant is rendering ox, in the 12* moaths preced-
ing the dato of the certifionts, has rendered services

(2) The name, address, telephone number, and feder-
sl taxpayer identification number of the apparent suc-
cessful offeror.

(3) A description of the nature of the services ren-
dered by or t0 be rendered on the instant contract.
© W spproved by e hasd of the scotacring sctivity, this paried say bs lncressnd
p w3 nenhe,
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(4) The name, address, telepbone nomber of the
cliemt or client(s), a descrigtion of the services readered
10 e previous client(s), sd the name of & respoasible
officer of employee of the efferos who is knowledgeable
about the services rendesed 10 each clieat il in the 12¢
munpmn;umauammm
were rendered 10 the Covenment of aay odher clieat
(including 8 forelgn govemment or person) respecting
the same subject matier of e instant solicitstion, of
directly relating 1 such subject matiez, The agency and
contract sumber under which B¢ scrvices were readered
must also be Included, If applicable.

* I npproved by s basd of e snooatng aniviy, Sis puriod sy Yo lemmsend
wp e 3% mabe

(H)] A statement that the porson who signs the conift-

cate has made Inquiry snd that, 10 the best of his o her

hwowledgemduhl.aomlorpamhlwnﬂnd

Interest or unfaic competitive advantage exisis with

mumnmummnup

vided in connection with the lestant contract, or that sy
m«mumnuamawmm
tive:dvmtueﬂudmuwulswimmpcctbm
contract in question has beea communicated in wiiting

10 the Contracting Officer or s or her representatives.

(6) The signature, name, employer’s name, address,
and telephone number of the person who signed the cer-
tificate.

(6) Failure of the offeror 1o provide the certification
may result in the offeror being determined Ioetigible for
award. Misrepresentation of sy fact may result in the
assessment of penalties associated with false centifica-
tions oc such other provisions provided for by law o

regulation.
(End of provisios)
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Appendix D. Summary of Prior Audits and
Other Reviews

General Accounting Office

On October 20, 1993, the General Accounting Office announced Project
No. 966588, a survey to determine what Federal agencies are doing to avoid
potential conflicts of interest by their consulting services contractors, and
whether sufficient information exists to determine where potential conflicts
exist. Within DoD, the General Accounting Office reviewed consulting service
contracts awarded by the Naval Command, Control, and Ocean Surveillance
Center, San, Diego, California; the Naval Air Warfare Center, Weapons
Division, China Lake, California; and the Navy Regional Contracting Center,
San Diego. As of July 21, 1994, the review is in progress at Naval Sea
Systems Command, Arlington, Virginia; Naval Air Systems Command,
Arlington; Office of the Chief of Naval Research, Arlington; Navy Regional
Contracting Center, Washington, D.C.; and Military Sealift Command,
Washington, D.C. The Chairman, Subcommittee on Federal Services, Post
Office, and Civil Service, Senate Committee on Governmental Affairs,
requested the audit.

Report No. GAO/NSIAD 91-60 (OSD Case No. 8382), "Test and Evaluation -
The Director, Operational Test and Evaluation's Controls Over Contractors,"
December 1990. The report states that the Institute for Defense Analysis, a
federally funded research and development center, used contractors who had
worked on programs to perform operational test and evaluation of those
programs. The report also questions the objectivity of the Institute for Defense
Analysis because of its work for DoD organizations responsible for system
acquisition and development testing. The report recommended that the
Director, Operational Test and Evaluation, DoD, require the Institute for
Defense Analysis to disclose possible conflicts of interest. The Director
concurred, and stated that in November 1990, the Institute for Defense Analysis
implemented procedures to provide to the Director, Operational Test and
Evaluation, DoD, information on any consultant working on operational test and
evaluation projects for which any appearance of conflict of interest could exist.

Report No. GAO/NSIAD 90-119 (OSD Case No. 8026-A), "Consulting
Services - Role and Use in Acquiring Three Weapons Systems," August 1990.
The General Accounting Office evaluated DoD use of consulting services in
acquiring the Army's fiber optic guided missile, the Navy's V-22 tiltrotor
aircraft, and the Air Force's Peacekeeper Rail Garrison missile basing system.
The report does not identify conflicts of interest, but stresses the need for
Government awareness of consultant employment relationships to make
informed judgments about potential conflicts; the need to evaluate conflicts of
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interest on a case-by-case basis; and the use of appropriate contract clauses to
avoid or mitigate identified conflicts. The report does not contain any
recommendations to DoD concerning organizational conflicts of interest.

Inspector General, DoD

Report No. 92-OIG-01, "Independent Cost Estimating for Major Defense
Acquisition Programs," February 5, 1992. The report states that two principal
support contractors for Air Force programs prepared the cost estimates for those
programs. This practice was not conducive to the preparation of an estimate
free from influence by program advocates. The report recommended that the
Assistant Secretary of Defense (Program Analysis and Evaluation) revise
DoD Directive 5000.4 to require that the Cost Analysis Improvement Group
review and approve the use of all contractors in preparation of independent cost
estimates to preclude conflicts of interest.  The recommendation was
implemented in a revised directive that became effective November 24, 1992.

Report No. 91-115, "Consulting Services Contracts for Operational Test and
Evaluation," August 22, 1991. The report states that the Military Department
operational test agencies frequently used the same services contractors to
support operational tests for major Defense acquisition systems that participated
in the development of the systems. As a result, operational tests may not attain
the desired impartiality and independence, test assessments may be biased, and
systems may be produced and deployed with unknown performance limitations.
The report states this situation fits the general description of an organizational
conflict of interest even though it is not one of the specific examples mentioned
in FAR subpart 9.5. The report recommended that the Director, Operational
Test and Evaluation, DoD, revise DoD Directive 5000.2 to require program
managers to maintain a list of all advisory and assistance services contractors
and subcontractors that participated in the development, production, or testing
for major Defense acquisition systems. As of July 28, 1994, the revision was
not issued because numerous additional changes to the directive are required as
a result of recent legislation.

Report No. 91-042, "Software Engineering Support Contracts for
Intercontinental Ballistic Missiles," February 6, 1991. The report states that a
potential for organizational conflicts of interest existed because a contractor
assisted the Peacekeeper Rail Garrison Program Office in determining work
requirements and resources and later performed the work. The report made no
recommendations.

Report No. 90-092, "Quick-Reaction Report on the Audit of the Procurement of
Contract Reconciliation Services by the Defense Logistics Agency," July 2,
1990. The report states that Defense Logistics Agency had contracted with a
large public accounting firm to reconcile DoD contracts. Some of the
contractors could have been clients for whom the accounting firm provided audit
or management consulting services. In such cases, the accounting firm could
have a conflict of interest. The report recommended modifying the contract to
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prohibit the accounting firm from reconciling DoD contracts with clients of the
accounting firm. On August 10, 1990, the Deputy Comptroller, Defense
Logistics Agency, gave written notice of the prohibition to the contractor and
directed the contracting officer's technical representative to enforce it.

Report No. 89-104, "Acquisition of the MK-50 Torpedo Program," August 29,
1989. The report recommended that Naval Ocean Systems Center include
restrictive conflict of interest clauses in contracts for support services. The
Naval Ocean Systems Center implemented the recommendation.

Report No. INS 88-002, "Inspection of Defense Supply Service-Washington,"
February 22, 1988. The report states no formal means ensured that follow-on
contracts for related work are not awarded to contractors restricted from bidding
because of conflict of interest clauses in previous contracts. The report
recommended that the Defense Supply Service-Washington publish a list of
contractors that were restricted from bidding. Management agreed to
implement the recommendation.
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Appendix E. Summary of Questionnaire
Responses

The Inspector General, DoD, was requested to obtain answers to
seven questions during the audit. We included the questions in a questionnaire
to 46 DoD contracting activities. The questions and the responses received are
summarized below.

Question 1, Number of Filed Conflicts of Interest Certificates

How many organizational conflict of interest certificates have contractors filed
with your activity since the requirement became effective on October 22, 1990?

Response Summary. Of the 46 contracting activities responding to the
questionnaire, 9 contracting activities reported receiving a total of 31 certificates
from October 22, 1990, through December 31, 1992. One contracting activity
stated it obtained certificates but did not provide the number received, and
7 contracting activities did not answer the question. The other 29 contracting
activities reported receiving no certificates.

Audit Comment. DoD does not have a data base identifying the numbers of
certificates filed, and this information was not readily available at most of the
DoD contracting activities. = The DoD contracting activities should have
obtained more certificates than were reported as received. Certificates were not
received because contracting officers did not always include in contract
solicitations the FAR provisions that required the certificates, contracting
officers did not notify apparent successful offerers to submit the certificates
when the FAR provisions were in the contract solicitations, and successful
offerers did not file the certificates when tendered the contracts. See
Finding A.

Question 2, Reports of Conflict or Unfair Advantage

Were there any instances where an apparent successful offerer reported an actual
or potential conflict situation or unfair competitive advantage that they identified
as significant?

Response Summary. Of the 46 contracting activities, 4 reported that in

5 instances the contractors reported a potential or actual conflict of interest that
was considered significant.
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Question 3, Making Information Available

Do contracting officers at your activity and program officials supported by your
activity believe that making more conflict of interest information available to the
Government and placing increased emphasis on a preaward review for the
presence of conflicts of interest have increased the likelihood that the
Government will receive unbiased advice from its consultants?

Response Summary.

Yes 26
No 12
No opinion 8

The 12 contracting activities, which did not believe that making more
information available and emphasizing preaward reviews were useful, stated that
locally prepared guidance and the FAR guidance on procurement integrity and
conflicts of interest that existed before OFPP Policy Letter 89-1 were sufficient.

Question 4, Lessening the Likelihood of Unfair Advantage

Do contracting officers at your activity and program officials supported by your
activity believe that the requirements in FAR subpart 9.5 have lessened the
likelihood that consultants or marketing consultants will attempt to obtain an
unfair competitive advantage?

Response Summary.

Yes 20
No 11
No opinion 15

Contracting activities that did not believe that the amended FAR subpart 9.5
was helpful in preventing contractors from gaining an unfair competitive
advantage offered the following reasons: the FAR guidance is vague and
difficult to understand, and the revised guidance added no additional benefits
over previous guidance.
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Question 5, Sufficient Means Existed to Obtain Unbiased
Performance

Do contracting officers at your activity and program officials supported by your
activity believe that sufficient means existed before OFPP Policy Letter 89-1 for
obtaining unbiased contract performance and discouraging the obtaining or
exploitation of unfair competitive advantage?

Response Summary.

Yes 13
No 20
No opinion 13

The contracting activities providing positive responses generally stated that
sufficient conflict of interest requirements were already in the FAR and in
locally prepared provisions and guidance.

Question 6, FAR Procedures Understandable

Do contracting officers at your activity and program officials supported by your
activity believe that the procedures in FAR subpart 9.5 are understandable and
easy to implement without great expense to the Government or contractors?

Response Summary.

Yes 34
No 9
No opinion 3

Audit Comment. Although the majority of the contracting activities provided
positive responses, interviews with individual contracting officers showed that
many contracting officers did not have a good understanding of the certification
requirements. See Finding A.

Question 7, Changes to the FAR

Do contracting officers at your activity and program officials supported by your
activity believe that any changes should be made to FAR subpart 9.5?
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Response Summary.

Yes 13
No 30
No opinion 3

Changes recommended by the contracting activities included:

o Rewrite in language that can be readily understood by nonlawyers,
and provide additional details about the procedures to follow.

o Delete the exemption for the services excluded from the definition of
advisory and assistance services by FAR 37.204 because conflicts of interest can
occur on any type of acquisition. [FAR 9.507-1(d) pertains.]

o Include a standard provision so that every time a provision is required
approval does not have to be obtained. [FAR 9.506 pertains.]

o Address conflicts of interest avoidance plans as a tool to identify and
avoid potential conflicts of interest.

o OFPP should review the need for standard clauses relating to
organizational and consultant conflicts of interest for those contracting efforts
that consist of research and development but involve significant contractor
engineering support. OFPP should offer guidance on when to use those clauses,
especially in the event the contracting officer determines that the use of such
clauses will significantly and negatively affect competition.
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Appendix F. Proposed Federal Acquisition
Regulation Changes

9.507-1, "Solicitation Provisions"

Add (e) as follows:

(e) The contracting officer shall obtain the certificates required by the provisions
at 52.209-7 and 52.209-8 or a written statement giving reasons why the
certifications cannot be made from all offerors with initial proposals, and
evaluate any information therein which might indicate the existence of an
organizational conflict of interest. If the contracting officer determines an
organizational conflict of interest exists which might preclude award to any
otherwise eligible offeror, the contracting officer shall provide written notice to
such offeror as prescribed in 9.504(e). If the contracting officer determines that
an offeror with a potential organizational conflict of interest should remain in
competition and that award to such offeror is in the best interest of the United
States, the contracting officer shall request a waiver in accordance with 9.503.

31.205-33, "Professional and Consultant Service Costs"
Add (¢)(5) as follows:

(c)(5) Services by marketing consultants in support of the preparation or
submission of an offer for a Government contract when the contractor and
marketing consultants did not submit the organizational conflicts of interest
certificates required by FAR 52.209-7.

52.209-7, "Organizational Conflicts of Interest Certificate - Marketing
Consultants"

Change (b) as follows (underlined text to be added):

(b) An individual or firm that employs, retains, or engages contractually one or
more marketing consultants in connection with a contract shall, with its offer,
submit to the contracting officer, with respect to each marketing consultant, the
certificates described belew in paragraph (c) of this provision. #-the-individual
or-firm-is-notified-that-it-is-the-apparent-suceessful-offeror. Offerors who are
unable to provide the certificates shall provide a written statement giving
reasons why the certifications cannot be made.
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Change (e) as follows (underlined text to be added):

(e) Failure of the offeror to provide the certifications may result in the offeror
being determined ineligible for award. Misrepresentation of any fact may result
in the assessment of penalties associated with false certifications or such other
provisions provided for by law or regulation, including disallowance of
marketing consultant costs.

52.209-8, "Organizational Conflicts of Interest Certificate - Advisory and

Assistance Services"

Change (b) as follows (underlined text to be added):

(b) An-offeror-notified--that-it-+s -the -apparent--suceessful-offeror All offerors
shall, with their offers, provide submit to the contracting officer the certificate
described in paragraph (¢) of this provision. Offerors who are unable to

provide the certificate shall provide to the contracting officer a written statement

oiving the reasons why the certification cannot be made.
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Appendix G. Summaries of Contracts Requiring
a Restrictive Clause

DoD contracting officers did not include in eight contracts a restrictive clause
that was required because potential organizational conflicts of interest existed.
Information on the work statement, the potential conflict of interest, and the
omission of the clause is summarized below for each contract.

Contract DAAB07-91-D-F005

Contracting Activity: Army Communications-Electronics
Command
Competitive: Yes
Award Amount: $115,000,000 (basic plus
4 option years)
Contractor: GTE Government Systems Corporation (GTE)

Statement of Work. Provide program management and control and
performance of software quality assurance management and configuration
management functions for the AN/TTC-39 and AN/TYC-39 circuit and message
switches; provide AN/TTC-39 and AN/TYC-39 system engineering, equipment
design modlflcatlons logistic support, and field assistance technical services.

Evaluation. GTE developed the AN/TTC-39 and AN/TYC-39 switches in the
early 1980s and has been the sole producer of the switches. However, the
Government purchased the technical data package under the initial productlon
contract.  According to the contracting officer's market survey, 11 other
contractors showed interest in performing the statement of work. However,
none of the 11 contractors bid, citing reasons such as limited personnel, no
teaming partners, services not within scope of company abilities, and other
contract commitments.

The contract requires the contractor to provide engineering support and to
develop design modifications/enhancements (upgrades) to the AN/TTC-39 and
AN/TYC-39 circuit and message switches. Development of design
modifications will give GTE an unfair competitive advantage when bidding on
future contracts to supply or install modified or upgraded items. The contract
should have contained an organizational conflict of interest clause restricting
GTE from bidding as a prime contractor or subcontractor to supply hardware or
perform modifications for the AN/TTC and AN/TYC circuit and message
switches. The contracting officer obtained approval from legal counsel and the
Principal Assistant Responsible for Contracting, Army Communications-
Electronics Command, to insert a restrictive clause in the contract solicitation.
During negotiations, the contracting officer agreed to a request from GTE to
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omit the organizational conflict of interest clause from the contract. The
contracting officer did not obtain written approval from the Principal Assistant
Responsible for Contracting to exclude the restrictive clause from the contract.

Discussion with Contracting Activity Officials. The contracting officer stated
that a restrictive provision was included in the contract solicitation because the
procurement was competitive. The contracting officer stated that a restrictive
clause was not included in the contract because GTE was the only offerer.

Conclusion. A restrictive clause should be in the contract, or the contracting
officer should have obtained written approval from the head of the contracting
activity to waive the restrictive clause. GTE will gain an unfair competitive
advantage on any follow-on production contracts by virtue of the work
performed on contract DAAB07-91-D-F005. Additionally, without a restrictive
clause, GTE is placed in a position that could impair its objectivity and result in
GTE recommending procurement of its own products or services.

Contract DNA001-92-C-0029

Contracting Activity: Defense Nuclear Agency
Competitive: No

Award Amount: $6,523,425

Contractor: Northrop Corporation (Northrop)

Statement of Work. Adapt the existing ORION effectiveness model, which
was proprietary to Northrop, to perform the quantitative and comparative
analyses of operational concepts and system configuration options relevant to the
Open Skies Treaty negotiations. This contract was for the third phase of an
effort to develop an aerial inspection and modeling system. The May 18, 1992,
statement of work included the following statements:

o Additional sensor, media, and aircraft types shall be added and
adapted to enable the evaluation of candidate treaty equipment (section 6.1.5).

o Continue support on Open Skies systems acquisition planning. As
specified in phase 2, task 5.6, the contractor shall continue to assist the Defense
Nuclear Agency in conducting feasibility and utility studies leading to the
development and procurement of an integrated Open Skies system, sensors and
aircraft, to turn over to the Air Force as the agency responsible for the Open
Skies program (section 6.8).

o The contractor shall conduct an extensive trade-off evaluation of the
various candidate aircraft, the planned sensors, and the supporting avionics
equipment. Several different approaches may be developed by the Government,
and the contractor may be asked to assist in documenting and technically
assessing these approaches to enable the Government to reach a decision
(section 6.8.1).
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Evaluation. The contract permits Northrop to recommend what sensor
systems, avionics equipment, and aircraft will be purchased to support the Open
Skies program. The Defense Nuclear Agency included a restrictive clause in
the proposed letter contract in accordance with FAR subpart 9.5, which requires
adding restrictions when a contract may give the contractor a competitive
advantage. Northrop, in a May 20, 1992, letter, stated that acceptance of the
letter contract was contingent on removal of the organizational conflict of
interest clause and incorporation of a revised statement of work dated May 18,
1992. The revisions to the statement of work involved sections 6.8.1 and 6.8.3,
which originally required Northrop to develop specifications. The revised
statement of work does not require Northrop to develop specifications, but does
require Northrop to perform studies and trade-off evaluations and provide the
Government advice on the procurement of aircraft, sensors, and supporting
avionics equipment for the Open Skies program.

Discussion with Contracting Activity Officials. The contracting officer did
not remember any organizational conflict of interest issue involving the
contract, but said that based on the Northrop letter, a change must have been
made to the statement of work.

The Deputy General Counsel, Defense Nuclear Agency, believed that a
restrictive clause was not necessary because the quantities of equipment to be
acquired according to advice given on this contract were insignificant, and the
equipment acquired would be very simple.

An Open Skies program official, who recalled attending a meeting with the
contracting officer and Northrop personnel, stated that Northrop wanted the
clause deleted because the clause would prohibit Northrop from selling any
sensors to the Government in the future. The official further stated he assumed
the contracting officer made the decision to drop the restrictive clause.

Conclusion. A restrictive clause should be in the contract. The removal of the
requirement to prepare specifications from the statement of work did not
eliminate the potential for an organizational conflict of interest on this contract.
The work to be performed places Northrop in a position to provide advice that
will influence procurements, possibly favoring its own products or capabilities.
The quantity and simplicity of future equipment to be acquired are not relevant
in the evaluation of potential organizational conflicts of interest. Also, inclusion
of a restrictive clause would not prohibit Northrop from selling sensors to the
Government for the indefinite future. The restrictive clause will include a
definite time limit and, even during the restricted time period, Northrop could
compete for contracts to supply sensors for programs other than the Open Skies
program.
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Contract DNA001-92-C-0148

Contracting Activity: Defense Nuclear Agency
Competitive: Yes

Award Amount: $1,097,053

Contractor: Strategic Planning International, Inc.

Statement of Work. Plan, develop, manage, and report on the conduct of
two or three conferences per year which provide for open, frank, and
substantive discussion among senior Government officials, senior industry
executives, foreign government representatives, and accomplished members of
academia addressing matters concerning nuclear weapons and nuclear weapon
acquisitions; perform topical research and analysis, as well as analysis of
academic  multi-discipline  strategic interest topic areas for the
conferences; independently evaluate and comment on reports developed under
the contract; provide briefings and briefing support for senior Government
officials on reports, conference findings, and other assessments; review and
assess academic studies and research reports and other reports; and perform
additional topic development and analyses.

Evaluation. Strategic Planning International, Inc., could provide advice and
assistance to Defense Nuclear Agency and exercise discretion that would benefit
Strategic Planning International, Inc., and clients. The contract may also allow
Strategic Planning International, Inc., access to program and planning
documents involving the Department of Energy and other DoD Components that
could give Strategic Planning International, Inc., a competitive advantage on
future contracts. The contract should contain a restrictive clause prohibiting
Strategic Planning International, Inc., from bidding on subsequent contracts
involving programs or topics developed or evaluated under this contract, and
from being a marketing consultant or subcontractor to other contractors bidding
on the contracts. The contract solicitation properly included a restrictive
provision.

Discussion with Contracting Activity Officials. The Deputy General Counsel,
Defense Nuclear Agency, and the contracting officer believed that little
potential for conflict of interest existed and that a restrictive clause was not
needed in the contract. The contracting officer stated that the restrictive
provision was inserted in the contract solicitation by error.

Conclusion. A restrictive clause should be in the contract. We do not agree
that little potential for a conflict of interest existed or that little potential for a
conflict of interest is a valid reason for not including a restrictive clause in the
contract. The potential for an organizational conflict of interest is significant
because the contract places Strategic Planning International, Inc., in a position
to provide advice to the Government concerning the programs and topics
developed or evaluated under the contract and could give Strategic Planning
International, Inc., and its clients an unfair competitive advantage when bidding
for subsequent contracts involving those programs or topics.
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Contract N00123-92-D-5491

Contracting Activity: Navy Regional Contracting Center,
San Diego

Competitive: Yes

Award Amount: $2,282,767

Contractor: Engineering Visions, Inc.

Statement of Work. Provide engineering and technical services including the
writing of equipment test and repair specifications.

Evaluation. The contract requires Engineering Visions, Inc., to develop
equipment test and repair specifications and equipment specifications for
DoD contracts. A conflict of interest will occur if Engineering Visions, Inc., is
awarded a follow-on contract to test or repair equipment using the specifications
it developed under the contract, performs such test and repair work as a
subcontractor to another contractor, or recommends test and repair procedures
that would give a company with which it has a marketing consulting
arrangement an advantage. The contract should have contained an
organizational conflict of interest clause restricting the contractor from bidding
on future contracts that are related to the test and repair and bid specifications
developed under the contract, and from performing the work as a subcontractor.
A restrictive provision was placed in the contract solicitation. The contract file
did not document why the restrictive clause was not included in the contract.

Discussion with Contracting Activity Officials. The contract specialist for the
contract agreed that an organizational conflict of interest could occur, and stated
that he probably should have recommended to the contracting officer that the
contract include an organizational conflict of interest restrictive clause.

Conclusion. A restrictive clause should be in the contract.

Contract DAAA09-91-C-0341

Contracting Activity: Army Armament, Munitions, and
Chemical Command

Competitive: No

Award Amount: $886,920

Contractor: Nomura Enterprises, Inc.

Statement of Work. Maintain control over engineering documentation to the
degree necessary to define the technical data for the M1/M1ALl tank fire control
system in accordance with military specification MIL-STD-482A.  The
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objective of the contract was for a single contractor to provide consolidated
storage and maintenance of original documents for all line replaceable units in
the tank fire control system.

Evaluation. Nomura Enterprises, Inc., will control technical data that could
benefit it and other contractors in bidding for contracts on tank fire control
system components. We examined two additional contracts awarded by the
Army Armament, Munitions, and Chemical Command to Nomura Enterprises,
Inc., that were manufacturing contracts, although not for the
M1/M1A1 program.

Discussion with Contracting Activity Officials. The contracting officer said
the work was routine and no potential existed for the contractor to influence
requirements. The contracting officer's technical representative agreed with the
contracting officer's assessment. Both the contracting officer and the technical
representative stated no danger of an organizational conflict of interest existed
because Nomura Enterprises, Inc., was not a manufacturer. The contracting
officer's supervisor at the Army Armament, Munitions, and Chemical
Command agreed that the contract should have contained a restrictive clause
because Nomura Enterprises, Inc., is a manufacturer.

Conclusion. The contract should have included an organizational conflict of
interest restrictive clause prohibiting Nomura Enterprises, Inc., from subsequent
contracts supporting the M1/M1A1 tank fire control system or from being a
marketing consultant or subcontractor to any contractor supporting the
M1/M1A1 tank fire control system. A potential organizational conflict of
interest exists because Nomura Enterprises, Inc., will have access to technical
data that could give it an unfair competitive advantage when bidding on
subsequent contracts to manufacture or upgrade tank fire control system
components.

Contract DAAB07-91-C-J522

Contracting Activity: Army Communications-Electronics
Command

Competitive: Yes

Award Amount: $397,915

Contractor: Lockheed Sanders, Inc.

Statement of Work. Perform a study to establish the important trends in
imaging seeker development that impact countermeasure requirements, confirm
or deny the professed immunity of imaging seekers to existing countermeasures,
and postulate deceptive techniques and associated hardware requirements for
future countermeasures that are effective against imaging seekers. Task 6,
"Develop CM Requirements," states that the contractor shall recommend a set
of requirements for a countermeasure system, or systems, for defeating imaging
seekers.
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Evaluation. Lockheed Sanders, Inc., is a subsidiary of Lockheed Corporation.
Performance of the study could give Lockheed Corporation a competitive
advantage over Ford Aerospace and Raytheon, which were two imaging seeker
developers identified by contracting personnel.

Discussion with Contracting Activity Officials. An Army Communications-
Electronics Command contracting officer agreed that a potential conflict may
exist.

Conclusion. The contract should have included an organizational conflict of
interest restrictive clause that prohibited Lockheed Sanders, Inc., and any other
subsidiaries of Lockheed Corporation from receiving contracts or subcontracts
relating to the development and production of future countermeasure systems
and components.

Contract MDA903-91-D-0030

Contracting Activity: Defense Supply Service-Washington

Competitive: Yes

Award Amount: $1,561,160

Contractor: Science Applications International
Corporation

Statement of Work. Provide quick-turn-around, analytic support services to
carry out systems and operational analyses and force design and structure
tradeoffs related to strategy, doctrine, combat development, and systems
acquisition by the Army. Develop, update, and evaluate simulation models,
including war games and data supporting models. The contractor will perform
specific tasks as directed by the contracting officer. The tasks are in the
following four general areas:

o the Army's strategic roles and missions in support of the national
military strategy;

o force structure, force design, weapon or other systems, including
performance and cost effectiveness analyses, resource allocation, and priority
determination,;

o the design and operation of systems and policies concerning personnel
management and the human element in combat; and

o analysis models in all Army functional areas.
Evaluation. Science Applications International Corporation will influence
Army decisions on Defense program requirements, weapon system requirement

analysis methodology, and equipment modernization options. The advice that
Science Applications International Corporation provides the Army on tasking
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under this contract could influence the contractor's independence and objectivity
on follow-on contracts for test and evaluation of Army weapon systems and
provide it with a competitive advantage in bidding on other Army contracts or
performing work as a subcontractor. The contract should have included an
organizational conflict of interest clause prohibiting Science Applications
International Corporation from bidding on subsequent equipment modernization
contracts or other contracts for which it developed requirements. The restrictive
clause should also prohibit Science Applications International Corporation from
being a marketing consultant or subcontractor to any contractor bidding on the
contracts.

Discussion with Contracting Activity Officials. The contracting officer
neither agreed nor disagreed that an organizational conflict of interest clause
should have been included in the contract. The contracting officer
recommended the matter be discussed with the contract specialist for the
contract. The specialist agreed that some tasks could have a potential for
conflicts of interest and that an assessment should have been done. The
specialist stated that Defense Supply Service-Washington did not want to
prohibit the contractor from performing any future work.

Conclusion. A restrictive clause should be in the contract. The FAR guidance
does not allow the contracting activity to omit a restrictive clause simply
because the contracting activity prefers not to prohibit the contractor from
performing future work. The contracting officer should have included a
restrictive clause or obtained a head-of-agency waiver in accordance with
FAR 9.503.

Contract MDA903-92-D-0108

Contracting Activity: Defense Supply Service-Washington
Competitive: Yes

Award Amount: $3,594,652

Contractor: Digital Systems Research, Inc.

Statement of Work. Provide technical, analytical and management assistance
to the Software and Intelligent Systems Technology Office, Advanced Research
Projects Agency.

Evaluation. The statement of work required the contractor to investigate
proposed and ongoing research issues, and to provide the necessary technical
and analytical assistance to enhance the selection and performance of selected
research in all areas of interest to the Software and Intelligent Systems
Technology Office. Work performed under the contract may enable the
contractor to influence the direction of research by the Software and Intelligent
Systems Technology Office. The investigative and assistance work performed
by Digital Systems Research, Inc., will influence research projects funded by
the Software and Intelligent Systems Technology Office and perhaps which

62



Appendix G. Summaries of Contracts Requiring a Restrictive Clause

contractors perform the research. The work on the contract could result in
Digital Systems Research, Inc., recommending research projects in areas in
which the contractor or its other clients have an interest. The knowledge that
Digital Systems Research, Inc., will gain concerning the selection of future
research projects will provide the contractor with an unfair competitive
advantage over competitors who are not made aware of the projects until
contract solicitations are issued. Digital Systems Research, Inc., should be
restricted from bidding on subsequent research contracts awarded by any DoD
Component that relate to the research responsibilities of the Software and
Intelligent Systems Technology Office, and from being a marketing consultant
or subcontractor to other contractors bidding on such contracts.

Discussion with Contracting Activity Officials. The contracting officer and
contract specialist responsible for the contract agreed that a potential conflict of
interest could occur and that the contract should have had a restrictive clause.

Conclusion. A restrictive clause should be in the contract.
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Appendix H. Summary of Potential Benefits

Recommendation
Reference

Resulting From Audit

Description of Benefit

Amount and/or
Type of Benefit

A.l.a.

A.2., B.l.c.

Internal Controls. Increases the
likelihood of preventing
organizational conflicts of interest
by permitting timely evaluation of
contractor certifications disclosing
potential organizational conflicts of

interest.

Internal Controls. Increases
likelihood of preventing
organizational conflicts of interest
by establishing controls to verify
contracting officer and contractor
compliance with FAR organizational
conflict of interest provisions.

Program Results. Requires
compliance with FAR organizational
conflict of interest provisions on

existing contracts.
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Appendix I. Organizations Visited or Contacted

Department of Defense

Director, Defense Procurement, Washington, DC

Department of the Army

Inspector General, Department of the Army, Washington, DC
Army Armament Munitions and Chemical Command2 Rock Island, IL!
Army Aviation and Troop Command, St. Louis, MO
Army Communications-Electronics Command Fort Monmouth, NJ!
Army Communlcatlons Electronics Act1v1ty, Vint Hill Farm Statlon
Warrenton, VA?
Army Information Systems Command, Fort Huachuca AZ
Army Missile Command, Redstone Arsenal, AL?
Army Space and Strategic Defense Command Huntsville, NS
Army Tank-Automotive Command, Warren, MI
Seventh Signal Command, Fort R1tch1e MD3
Army Research, Development, and Englneermg Center, Picatinny Arsenal, NJ?
Belvoir Research, Development, and Engineering Center Fort Belvoir, VA
Army Research Office, Research Triangle Park, NC?
Army Contracting Support Agency, Falls Church VA
Defense Supply Service-Washington, Washington, DC!

Department of the Navy

Assistant Secretary of the Navy (Research, Development, and Acquisition),
Washington, DC

Chief of Naval Research, Arlington, VA2

Naval Air Systems Command, Arlington, VAl

Naval Sea Systems Command, Arlington, VA?

Naval Supply Systems Command Arlington, VA

Space and Naval Warfare System Command, Arlington, VA?

Aircraft Division, Naval Air Warfare Center, Indianapolis, IN2

Aircraft Division, Naval Air Warfare Center, Patuxent River, MD

Weapons Division, Naval Air Warfare Center, China Lake2 CA3

Crane Division, Naval Surface Warfare Center Crane, IN

Dahlgren Division, Naval Surface Warfare Center, Dahlgren, VA2

Naval Undersea Warfare Center, Newport, RI?

Naval Command, Control, and Ocean Survelllance Center, San Diego, CA3

Fleet and Industrial Supply Center Charleston, SC?

See footnotes at end of appendix.
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Appendix I. Organizations Visited or Contacted

Department of the Navy (cont'd)

Fleet and Industrial Supply Center Norfolk, VA?

Navy Regional Contracting Center Phlladelphla PA?
Navy Regional Contracting Center San Diego, CAl
Navy Regional Contracting Center Washington, DC?

Department of the Air Force

Assistance Secretary of the Air Force (Acquisition), Washington, DC
Aeronautical Systems Center, Wright-Patterson AFB oH!
Electronic Systems Center, Hanscom AFB, MA

Ogden Air Logistics Center Hill AFB, UT?

Oklahoma City Air Loglstlcs Center, Tinker AFB, OK2
Sacramento Air Logistics Center, McClellan AFB, CA
San Antonio Air Logistics Center, Kelly AFB, T X2
Warner-Robins Air Logistics Center Robins AFB GA?
Air Force Space Command, Peterson AFB, Cco?

Ballistic Missile Orgamzatlon Norton AFB CA3

Space and Missile Systems Center, Los Angeles AFB, CA3
30th Space Wing, Vandenberg AFB CA3

Air Force Development Test Center, Eglln AFB, FL2
Phillips Laboratory, Kirtland AFB, NM?

Defense Organizations

Advanced Research Projects Agency, Arlington, VAl
Defense Contract Audit Agency, Alexandria, VA
Defense Logistics Agency, Alexandria, VA
Defense Construction Supply Center Columbus, OH2
Defense Electronics Supply Center, Dayton OH
Defense Fuel Supply Center, Alexandrla VA?
Defense Nuclear Agency, Alexandria, VAl

Non-Defense Federal Organizations

General Accounting Office, Washington, DC
Office of Federal Procurement Policy, Washington, DC
President's Council on Integrity and Efficiency, Washington, DC

1Aud1t visit to site to verify questionnaire response and to review contracts.

Questlonnalre only; no audit visit to site.
3 Audit visit to site to verify questionnaire response.
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Office of the Secretary of Defense

Director, Defense Research and Engineering

Principal Deputy Under Secretary of Defense for Acquisition and Technology
Director, Defense Procurement

Comptroller of the Department of Defense

Assistant to the Secretary of Defense (Atomic Energy)

Assistant to the Secretary of Defense (Public Affairs)

Director, Defense Acquisition Regulations Council

Department of the Army

Secretary of the Army

Assistant Secretary of the Army (Research, Development, and Acquisition)
Commander, Army Armament, Munitions, and Chemical Command
Commander, Army Communications-Electronics Command

Commander, Seventh Signal Command

Director, Defense Supply Service-Washington

Auditor General, Department of the Army

Department of the Navy

Secretary of the Navy

Assistant Secretary of the Navy (Financial Management)

Assistant Secretary of the Navy (Research, Development, and Acquisition)
Commander, Naval Air Systems Command

Commander, Weapons Division, Naval Air Warfare Center

Commanding Officer, Naval Command, Control, and Ocean Surveillance Center
Commanding Officer, Navy Regional Contracting Center, San Diego

Auditor General, Department of the Navy

Department of the Air Force

Secretary of the Air Force

Assistant Secretary of the Air Force (Acquisition)

Assistant Secretary of the Air Force (Financial Management and Comptroller)
Commander, Aeronautical Systems Center

Commander, Electronic Systems Center

Commander, Space and Missile Systems Center

Commander, 30th Space Wing

Commander, Ballistic Missile Organization

Auditor General, Department of the Air Force
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Defense Organizations

Director, Advanced Research Projects Agency
Director, Defense Commissary Agency
Director, Defense Contract Audit Agency
Director, Defense Information Systems Agency
Director, Defense Intelligence Agency
Director, Defense Logistics Agency

Director, Defense Mapping Agency

Director, Defense Nuclear Agency

Director, National Security Agency

Director, On-Site Inspection Agency

Inspector General, Central Imagery Office
Inspector General, Defense Intelligence Agency
Inspector General, National Security Agency
Director, Defense Logistics Studies Information Exchange

Non-Defense Federal Organizations

Administrator, Office of Federal Procurement Policy

Office of Management and Budget

Technical Information Center, National Security and International Affairs Division,
General Accounting Office

Chairman, President's Council on Integrity and Efficiency Project Subcommittee

Chairman and Ranking Minority Member of Each of the Following Congressional
Committees and Subcommittees:

Senate Committee on Appropriations

Senate Subcommittee on Defense, Committee on Appropriations

Senate Committee on Armed Services

Senate Committee on Governmental Affairs

House Committee on Appropriations

House Subcommittee on Defense, Committee on Appropriations

House Committee on Armed Services

House Committee on Government Operations

House Subcommittee on Legislation and National Security, Committee on
Government Operations

Senator David Pryor, United States Senate
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Director, Defense Procurement, Comments

OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACQUISITION AND
TECHNOLOGY

3

DP (DAR) 171994

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRECTORATE,
OFFICE OF THE ASSISTANT INSPECTOR GENERAIL FOR
AUDITING, DOD

THROUGH : CHIEF, CONGRESSIONAL ACTIONS AND INTERNAL REPORTS

SUBJECT: Organizational and Consultant Conflicts of Interest
(Project No. 3CH-5012)

This responds to your April 13, 1994, memorandum requesting
comments on recommendations la and 1b in the draft audit report
These recommendations are identical to those contained in an
earlier working draft report for which we provided comments in
March 1994,

We do not agree with the need for any FAR revisions for the
reasons that we previously indicated. However, I will agree to
issue a policy memorandum to alert the military departments and
defense agencies to the problems identified in your audit report.

€reoansa

Eleanor R. Spector
Director, Defense Procurement
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Department of the Army Comments

Final Report
Reference

e
DEPARTMENT OF THE ARMY O
OFFICE OF THE ASSISTANT SECRETARY f

US ARMY CONTRACTING SUPPORT AGENCY »

s10s LEESBURG PIKE 2
FALLS CHURCH, VIRGINIA 22041-3201 3,

REPLY TO
ATTENTION OF

!
SFRD-KP 10 Juv 1004

MEMORANDUM FOR INSPECTOR GENERAL (AUDITING), OFFICE OF
SECRETARY OF DEFENSE, 400 ARMY NAVY
DRIVE, ARLINGTON, VA 22202-2884

SUBJECT Audit Report on Organizational and Consultant Conflicts of Interest

(Project No 3CH-5012)

The Army has reviewed the subject draft report and concurs with the tinding that,
in the contiacts selected for 1eview, contiacting ollicers generally tailed to include the

provisions at Federal Acquisition Regulation (FAR) 52 209-7, "On ganizational Conflicts of’

Interest Certificate - Marketing Consultants,” and 52 209-8, "Organizational Conflicts of
Interest Certificate - Advisory and Assistance Services," when appiopriate Additionally,
when the provisions were propetly placed in the solicitation, either certificates were not
requested o1 records were not documented when certificates were not applicable for the
contiactor

Suggested changes to the diaft audit recommendations are provided below

1t is suggested that tecommendation A 2 a be icvised to read  Notify contractors to
submit applicable certificates for contracts identified in Appendix C that are still
open and included the clause[s] at FAR 52.209-7 and/or 8 in the solicitation. If the
solicitation did not contain the clause, we have no basis on which to request the contiactor
to submiv a certificate

1t is suggested that tecommendation A 2 b be revised ta read: Initiate appropriate
actions if the certifieates required by Federal Acquisition Regulation provision
52.209-8, "Organizational Conflicts of Interest Certificate - Advisory and Assistance
Services," included in the solicitations are not submitted by the contractor within 30
days of natification. If contractors refuse to provide certifications requited in
solicitations which contained the provision at FAR 52 209-8, it may not be in the
Government's best interest to terminate the resultant contracts FAR 9 506 identifies
alternate procedmes to identify potential conflicts of interest when certificates may not
have been submitted

& ST,

Revised
Page 18
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Final Report
Reference

Revised
Page 26

SFRD-KP
SUBIECT Audit Report on Otganizational and Consultaut Conflicts of interest
(Project No 3CH-3012)

It is suggested that recommendation B 1 ¢ be revised to tead: Attempt 10 modify
contracts from which « restrictive clause was inuppropriately omitted. The
maodifications shiould inform the coniractors of the potemial ovganizationul conllicts
of interest and the restrictions imposed on the contractor's future activities to
prevent the conflicts. If the contracts cannot be modified, other appropriate actions
should be taken.  Army contracts DAABU7-91-D-P003, DAAAUS-91.C-0341,
DAABO7-91-C -J522, MDAJ03-91-D-0030, and MDAN3-02-13-1108 are cutcently being
reviewed to detenming if significant porential contlicts of inlerest exist and. if so, the
actions required 1o neutialize, avoid ot otherwise mitigare the vonllicts  Tnclusion of a
clause (estricting the contracton fiom futine wotk and pofits, aftes contiact awa d, mey
be cost prohibitive or may not otherwise be i the best interest ot the Government
Allernative means are available to pratect the Government if a cantlict ol interest is
established on the contracts identified

The Aimy will issue additional guidance o all contiacting activities advising them
of the findings of (his uudit and to assure adherence to the requirements of FAR subpart
9.5, 'The guidunce will be forwaded Lo the field no later than July 15, 1994 Point of
contact for this audit is Mr Bruce £ Sullivan, SFRD-KP. (703) 756-2D806

). ruccwj
Acling Director
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Department of the Navy Comments

THE ASSISTANT SECRETARY OF THE NAVY
(Research, Development and Acquisition)
WASHINGTON, D.C. 20350-1000

eI 1994

MEMORANDUM FOR THE DEPARTMENT OF DEFENSE ASSISTANT INSPECTOR
GENERAL FOR AUDITING

Subj: DRAFT AUDIT REPORT ON ORGANIZATIONAL AND CONSULTANT
CONEFLICTS OF INTEREST [PROJECT NUMBER 3CH-5012]

Ref: (a) DoDIG memo of 13 Apr 93
Encl: (1) DON Response to Draft Audit Report

I am responding to the draft audit report forwarded by reference (a) concerning
compliance with the Federal Acquisition Regulation policies and procedures on organizational
and consultant conflicts of interest.

The Department of the Navy response to recommendations under the purview of the
Navy is provided at enclosure (1). We generally agree with these draft audit report
recommendations. As outlined in enclosure (1), the Department has taken, or is planning to
take, specific actions to ensure compliance with the Federal Acquisition Regulations policies

and procedures.

Nora Slatkin
Copy to:
NAVINSGEN

NAVCOMPT (NCB-53)
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Final Report
Reference

Revised
Pages

13, 15,
53, 54

Revised
Page 18

DEPARTMENT OF THE NAVY
RESPONSE TO DRAFT DODIG AUDIT REPORT ON

ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST
Project Number 3CH-5012 dated April 13, 1994

GENERAL OBSERYATION:

There is a discrepancy between the guidance contained in Office of Federal
Procurement Policy (OFPP) Letter 89-1 and the coverage contained in Federal
Acquisition Regulation, subpart 9.5, concerning submission of certificates, OFPP
Leuer 89-1, paragraphs 8 and 9, requires contractors to file certificale or (o provide a
written statement to the contracting officer giving the reasons why no such
certification can be made. However, the coverage in Federal Acquisition Regulation
subpart 9.5 and the solicitation provisions at Federal Acquisition Regulation 52.209-7
and 52.209-8 do not require contraciors to provide reasons for not submitting a
certification (o the contracting officer.

RECOMMENDATIONS FOR CORRECTIVE ACTION, FINDING A:

2,

We recommend that the Service Acquisition Executives and Directors of the Advanced

Research Projects Agency and the Defense Nuclear Agency direct contracting officers to:

a. Notify contractors to submit applicable cerdificates for contracts identified in

Appendix C thar are still open.

b. Initiate contracr terminations if the cerdficates required by Federal Acquisition

Regulaiion provision 52.208-8, "Organizational Conflicts of Interest Certificate - Advisory and
Assistance Services, " are not received within 30 days of notification.

DoN Position: Concur in part.

We have rcemphasized to DoN contracting officers the importance of resolving
potential conilicts of interest and obtaining requisite contractor cerfifications
(Atachment (A)). Conlracling officers have been reguesied o review the contracts
identified in the audit as well as on-going acquisitions to ensure that appropriatc
certifications are obtained. We do not concur (hat contract terminiation action should
be initiated. Alternatively, those contracts identified in the Dralt Audit Report where
certifications are determined to be required, but not obtained within a reasonable time,
will be referred to the Head of the Contracting Activity for resolution.

Fnclnsure (1)
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Final Report
Reference

DoN Response to DoDIG Draft Audit Report:
Organizationatl and C Itant Condlicts of Tnterest
Project No. 3CII-5012 of April 13, 1994

RECOMMENDATIONS FOR CORRECTIVE ACTION, FINDING B:

1. We recommend thar the Army and Navy Acquisition Executives and the Director
Defense Nuclear Agency direcr contracting officers to:

a. Include a clause that restricts the comractor’s eligibility for certain fiure prime
congracts and subcontraces when potential organizational conflicts of interest exist.

b. Documenr reasons for not including a resuictive clause in contracts that had a
restrictlve provision in the contract solicitation.

¢. Issue modifications to the eight contracis from which a restrictive clause was
omitted. The madification should inform the contractors of the potential organizational
conflict of interess and the restrictions imposed vn the contractor’s future activities to prevent
the conflicts.

DoN Position: Concur.

The need to comply with Federal Acquisilion Regulation subpart 8.5 has been
reemphasized to DON contracting officers. The Naval Regional Contracting Center,
San Diego, has entered inte discussions to incorporale an organizational conflict of
interest clause under contract NO0O123-92-13-5491 which was identified in the Draft
Audit Report as requiring, bul not containing, such a clause.

2. We recommend that the Army and Navy Acquisition Executives and the Directors of
the Advanced Research Projects Agency and the Defense Nuclear Agency advise contracting
officers to use restrictive clauses that comply with the Federal Acquisition Regulation subpart
8.5, The restrictive clauses should identify the nature of the potential conflict of interest, the
nasure and duration of the restricrions on future activities, the requirement for contraciors to
submit copies of agreements between contractors and oiher companics an proprietary
information, and the correct waiver approval authority.

DoN Paesition: Concur.

The need to comply with Federal Acquisition Regulation subpart 9.5 has been
reemphasized to DoN contracting officers.

2 Enclosure (1)

Revised
Page 26
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DEPARTMENT OF THE NAVY
OFFICE OF THE ASSISTANT SECRETARY

{F

and Acq
WASHINGTON, D.C. 20350-1000

JUIN 10 3

MEMORANDUM FOR DISTRIBUTION
Subj: ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST

The Federal Acquisition Regulation (FAR), subpart 9.5, implements §8141 of Public
Law 100-463 and Office of Federal Procurement Policy (OFPP) Letter 89-1, Conflict of
Interest Policies Applicable to Consultants, and prescribes responsibilities, general rules, and
procedures for identifying, evaluating, and resolving organizational conflicts of interest.

In a recent audit conducted at the request of the Office of Management and Budget,
the Department of Defense Inspector General found that DoD contracting officers have not
effectively implemented FAR subpart 9.5 conflict of interest policies and procedures. While
the audit did not disclose any conflicts of interest, there is concemn that failure to comply
with FAR subpart 9.5 may result in contract awards where a conflict of interest or an unfair
competitive advantage might exist.

It is important to reemphasize to our contracting officers the importance of complying
with the policies and procedures set forth in FAR subpart 9.5, On-going solicitations should
be reviewed to ensure compliance and that appropriate organizational conflict of interest
clauses are included in coatracts and applicable certifications obtained. The file should be
documented if it is determined that an organizational conflict of interest clause or
certification is not required.

For contracts requiring certificates for which no certificates were obtained, the
contracting officer should request the certificates from the contractor. If certificates are not
obtained within a reasonable time, the matter should be forwarded to the Head of the
Contracting Activity for resolution taking into consideration factors such as the stage of
completion, need for continued support, potential impact of reopening the contracts, etc.

~77 "

‘f'/‘,‘?/
E. B. HAKSHBARGER

RADM, SC,USN
Deputy for Acquisition Policy,
Integrity and Accountability

DISTRIBUTION:
See Page 2

Aftachment (A)
to Enclosure (1)
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Subj: ORGANIZATIONAL AND CONSULTANT CONFLICTS OF INTEREST

Distribution:
COMNAVAIRSYSCOM
COMNAVFACSYSCOM
COMNAVSEASYSCOM
COMNAVSUPSYSCOM
COMSPAWARSYSCOM
DC/S 1&L HQMC
COMMARCORSYSCOM
CNR

COMSC

DIRSSP

COMITAC

(AIR 02)
(FAC 11)
(SEA 02)
(SUP 02)
(SPAWAR 02)
(LB)

<N

(ONR 02)
(N10)

(SPN)
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Revised
Page 44

DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

P4 teo g YO
pho O

OFFICE 6 t HE ASTS1IANT SECRE 1ARY

MEMORANDUM FOR DEPARTMENT OF DIRFENSE, INSPECTOR GENERAL

FROM: SAF/AQC
1060 AIR FORCE PENTAGON
WASHINGTON DC 20330-1060

SUBJECT: Draft Report - Audit of Organization and Consultant Conflicts of Interest (ACH-5012)

This is in cesponse to a request for comments on the subject draft repoit and will confirm
the 13 Tun 94 telecon besween Mr. Bob Brown and Mr. Jerry Siephenson.

We have no significant objections to the finalization of the draft report. Although suggested
corrective avtons were not directed to the Air Force, the Air Force has recognized the potential for
misunderstanding in this subject area. [n an effort 1o forestall misnnderstandings, SAF/AQC issued
a policy letter (Atch 1) on 26 Jul 93. That letter stresscs the impurance of complying with
applicable requirements conceming conflict of interest puolicy and certifications.

Although we have no significant objections to the report, we would like to bring to yow
attention one poiat of concern. As pointed out in the artached Aeronautical Systems Center (ASC)
memorandum dated 13 Jun 94 (Atch 2), Appendix C, page 3§ of the subject report indicated that
Air Force Contract Number F33657-91-C-2236 required the submission of consultant
certifications. ASC reports that that particulas contract did not require the inclusion of Federal
Acquisition Regutation (FAR) Provision 52.209.7 or the resultant certificates pursuant FAR 37.204
exception (Q), (N), (O). and (P) (Atch 3) because the contract was in direct support of the Natiunal
Air Intelligence Center.

If you should have any questions, our action officer is Mi. Bob Browa, SAF/AQCX,
(703) 614-5359.

Attachiments:

1. SAF/AQC Liar, 26 Jul 93
2. ASC Memo, 13 Jun 94
3. FAR 37.204

o
SAF/FMPE
SAF/AQCX

78




Department of the Air Force Comments

DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

OFFICE OF THE ASSISTANT SECRETARY
26 JUL 1993

FROM: SAF/AQC
1060 Air Force Pentagon
Washington, DC 20330-1060

SUBJ: Conflict of Interest Policies Applicable to Consultants
TOQ: ALMAJCOM-FOA-DRU (Contracting)

1. A recent study on the implementation of the Federal Acquisition
Regulation (FAR) provisions pertaining to consultants and conflict of interest
has been completed by the President's Council on Integrity and Efficiency
(PCIE). The results indicate that contracting personnel may not be fully
familiar with the requirements of FAR 9.5 as they relate to consultant
conflicts of interest. Based on these results, the Office of Federal
Procurement Policy has asked executive agencies to ensure that employees
are made thoroughly aware of the applicable requirements, and comply with
them.

2. The PCIE study did not involve any Air Force contracts. For that reason
no direct conclusions can be made as to our compliance in this area.
Nonetheless, the results indicate that in many agencies noncompliance is
widespread. Therefore, we should assure ourselves that we are properly
implementing these conflict of interest procedures.

3. Federal Acquisition Circular (FAC) 90-1, dated October 22, 1990 amended
FAR Subpart 9.5 implementing the policies contained in OFPP Policy Letter
89-1, "Conflict of Interest Policies Applicable to Consultants," dated
December 18, 1989. FAC 90-1 implemented the policy relating to conflict of
interest standards for persons or firms which provide consulting services to
the government and its contractors, and procedures to promote compliance
with those standards. These policies require an apparent successful offeror
on solicitations over $200,000 who employs marketing consultants, and all
apparent successful offerors, or bidders, on any contract for advisory and
assistance services over $25,000, to submit a certificate to the contracting
officer addressing any conflicts of interest or potentially unfair competitive
advantages. The certificates (see FAR 52.209-7 and 52.209-8) must describe
the nature and extent of any conflicts of interest that may exist with respect
to the proposed award. Procedures for identifying and mitigating conflicts of
interest are described at FAR 9.506.

ATEE |
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4. To assure the Air Force is properly implementing consultant conflict of
interest procedures, we suggest that all buying personnel, and especially
procuring contracting officers, thoroughly familiarize themselves with the
requirements of FAR 9.5, in particular with the certification requirements
previously discussed. Additionally, these requirements should be added to
any contract review checklists, or any other similar tools you may be using to
aid in procedural compliance. It is important to heighten our awareness of
these requirements. They are likely to receive additional scrutiny in the
future.

6. Should you have any questions or concerns regarding these matters,
please refer them to Mr. Maglio, SAF/AQCX at DSN 224-5358.

ot 2

AOBEAT H. SHIPMAN, JR , Gol, USAE

Assistant Deputy Assisiunt Soerataly
(Contraciing)

Assistant Secretary (Acquisition)
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Final Report
Reference
06/13/94  09:10 513 478 7483 ASC/PXM ___ l@oo2
DEPARTMENT OF THE AIR FORCE
HEALCUARTEAS AR FQACE MATERIEL COMMAND
WRIGHT-PATTERSON AR FORCE BASE, GHIO
13 JUN 1084

MEMORANDUM FOR SAE/AQCX {Mr. Brown)

1060 2Air Force Pentagon

Washington DC 20330-1060
FROM : ASC/PK BLDG 14

186% Fourth Street Suite 6
Wright Patterson AFB, OH 45433=7120
SUBJECYT: Dol Draft Report, 13 Apr 94, "Organizaticenal and
Corsultant Conflicts of Interest,"™ DoD 1G Project
Number 3CH-5012 - INFORMAT1ION MEMORANDUM
1. This is in reply to your verbal request to ASC/IG to
provide field cemments in the subject report.
2. Finding A, page 8: Based upon review of contract F33657- Revised
51-D-2236¢ idantified in BAppendix €, page 28 of subject report, 44
this contract does not require FAR provision 52.209.7 ar Page
resultant certificates pursuant to FAR 37.204 exceptlions (c),
(n), {e) and (p) as this contract is in direct support of
National Air Intelligence Center.
irectorsle
Systems Udintar
cet ASC/IG
RTEH 2
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37.204

FEDERAL ACQUISITION REGULATION (FAR)

rent knowledge or skill that may be combined with exten-
sive operational experience. This enables them to provide
information, opinions, advice, or recommendalions to
enhance understanding of complex issues or to improve the
quality and timeliness of policy development or decision-
making.

(b) Studies, analyses, and evaluations. Studies, analy-
scs, and evaluations are organized, analytic assessments
needed to provide the insights necessary for understanding
complex issues or improving policy development or deci-
sion-making. These analytic cfforts result in formal, struc-
turcd documents containing data or leading to conclusions
and/or recommendations. This summary description is
operationally defined by the following criteria:

(1) Objective. To enbance understanding of com-
plex issues or to improve the quality and timeliness of
agency policy development or decision-making by pro-
viding new insights into, understanding of, altemative
solutions to, or recommendations on agency policy and
program issues, through the applications of fact finding,
analysis, and evaluation,

(2) Areas of application. All subjects, issucs, or
problems involving policy development of decision-
making in the agency, These may involve coucepts,
organization, programs and other systems, and the appli-
cation of such systems.

(3) Outputs. Outputs are formal structured docu-
ments containing or leading to conclusions and/or rec-
ommendations. Data bases, models, methodologies. and
related software created in support of a study, analysis,
or evaluation are to be considered part of the overall
study effort.

(c) Management and professional support services.
Management and professional support services take the
form of advice, training, or direct assistance for organiza-
tions to ensure more efficient or effective operations of
managerial, administrative, or related systems. This sum-
mary description is operationally defined in terms of the
following criteria:

(1) Objective. To ensure more efficient or cffective
operation of management support or related systems by
providing advice, training, or direct assistance
associated with the design or operation of such systems.

(2) Areas of application. Management support or
rclated systems such as program management, project
monitoring and reporting, data collection, logistics man-
agemcnt, budgeling, accounting, auditing, personncl
management, paperwork management, records manage-
meny, space management, and public relations.

(3) Qutpuss. Services in the form of information,
opinions, advice, training, or direct assistance that lead
io the improved design or operation of managerial,
administrative, or related systems. This does not include
training which maintains skills necessary for normal
operations. Written reports are normally incidental to
the performance of the service.

37-4 (FAC 90-16)

(d) Engineering and technical service. Engineering
and technical services (technical representatives) take the
form of advice, training, or, under unusual circom-
stances, direct assistance to ensure more efficient or
effective operation or maintenance of existing platforms,
weapon systems, related systems, and associated soft-
ware. All engineering and technical services provided
prior to final Government acceptance of a complete bard-
ware system are part of the normal developmeat, produc-
tion, and procurement processes and do not fall in this
category. Engineering and technical services provided
after final Government acceptance of a complete hard-
ware system are in this category except where they are
procured to increase the original design performance
capabilities of existing or new systems or where they are
integral to the operational support of a deployed system
and have been formally reviewed and approved in the
acquisition planning process.

37.204 Exclusions.

The following activities and programs are excluded or
exempted from the definition of advisory or assistance ser-
vices:

(a) Activities that are reviewed in accordance with the
OMB Circular A-76, Policies for Acquiring Commercial or
Industrial Products and Secvices Needed by the
Government.

(b) Architectural and engineering services as defined in
Part 36.

(c) ADP/Telecomuunications functions and related ser-
vices that are controlled in accordance with 41 CFFR Part
201, the Federal Information Resources Management
Regulation,

(d) Research on theoretical mathematics and basic med-
ical, biological, physical, social, psychological, or other
phenomena.

(e) Engineering studies related to specific physical or
performance characteristics of existing or proposed sys-
tems.

(f) The day-to-day operation of facilities (e.g., the
Johnson Space Center and related facililies) and functions
(e.g., ADP operations and building mainienance).

(g) Government-owned, contractor-operated (GOCO)
facilitics. However, any contract for advisory and assis-
tance services other than the basic contract for operation
and management of a GOCO shall come under the defini-
tion of advisory or assistance services

(h) Clinical medicine.

(i) Those support services of a managerial or adminis-
trative nature performed as a simultaneous part of, and
nonscparable from specific development, production, or
operational support activities. In this context, nons¢parable
means that the managerial or administrative systems in
question (e.g., subcontractor monitoring or configuration
control) cannot reasonably be operated by anyone other
than the designer or producer of the end-item hardware.

ATTH 3
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(j) Contracts entered into in furth of rily
mandated advisory committees.

(k) Initial training, training aids, and technical documen-
tation acquircd as an intcgral part of the lease or purchase
of equipment.

(1) Routine maintenance of equiprnent, routine adminis-
trative services (e.g., mail, reproduction, telephone), print-
ing services, and direct advertising (media) costs.

(m) Auctioneers, realty-brokers, appraisers, and
surveyors.

(n) The National Foreign Intelligence Program

(0) The General Defense Intelligence Program (GDIP).

(p) Tactical Intelligence and Related Activities
(TIARA).

(q) Foreign Military Sales.

(r) Enginecring and technical services as set forth in
37.203(d).

37.205 Management controls.

OMB Circular A-120 requires each agency to establish
procedures for a written evaluation at the conclusion of the
contract 1o assess the utility of the deliverables to the agen-
cy and the performance of the contractor.

37.206 Requesting activity responsibilities.

Requests for advisory and assistance services shall
include—

(a) A statcment certifying that the requirement is for
advisory and assistance services as defined in this subpart,

(b) Written justification of need and certification that
such services do not unnecessarily duplicate any previously
performed work or services.

(c) Written approval for such services by an official at
a level above the requesting office. However, in the case
of requirements received by the contracting officer during
the fourth quarter of the fiscal year, for award during the
same fiscal year, the approval at the second level, or high-
er level if required by agency procedures, above the
requesting office shall accompany the request for contract
action.

(d) Properly chargeable funds cextified by the cognizant
fiscal/budget office.

37207 Contracting officer respousibilities.

The contracting officer is responsible for determining
whether any requested contractnal action, regardless of dol-
lar value, constitutes advisory and assistance services as
described in this subpart. The contracting officer’s deter-
mination shall be final, Before processing any contractual
action for advisory and assistance services, the contracting
officer shall verify that—

(a) Action is taken to avoid conflicts of interest in
accordance with Subpan 9.5;

(b) The applicable requirements of this subpart and
37.103 and 37.104 are met;

() The services being contracted for consist only of the
types of sexvices defined at 37.203;

(d) The request includes a statement of need and certifi-
cation by the requesting official (sce 37.206(a) and (b))
and

(¢) Wiritten approval for the requirement, including
requests for contract modifications beyond the scope of the
acquisition originally approved, has been obtained from the
appropriate level(s) (see 37.206(c)).

SUBPART 37.3—DISMANTLING, DEMOLITION,
OR REMOVAL OF IMPROVEMENTS

37.300 Scope of subpart.

This subpart prescribes procedures for contracting for
dismantling or demolition of buildings, ground improve-
ments and other real property structures and for the
removal of such structures or portions of them (hereafter
referred to as “dismantling, demolition, or removal of
improvements™).

37.301 Labor standards.

Contracts for dismanding, demolition, or removal of
improvements are subject to cither the Service Contract
Act (41 U.S.C. 351-358) or the Davis-Bacon Act (40
U.S.C. 276a—276a-T). If the contract is solely for disman-
ding, demolition, or removal of improvements, the Sexvice
Contract Act applies unless further work which will result
in the construction, alteration, or repair of a public building
or public work at that location is contemplated. If such fur-
ther construction work is intended, even though by separate
contract, then the Davis-Bacon Act applies to the contract
for dismantling, demolition, or removal.

37.302 Bonds or other security.

‘When a contract is solely for dismantling, demolition, or
removal of improvements, the Miller Act (40 U.S.C.
270a-270f) (see 28.102) does not apply. However, the con-
tracting officer may require the contractor to furnish a per-
formance bond or other security (sce 28.103) in an amount
that the congracting officer considers adequate to () ensure
completion of the wark, (b) protect property to be retained
by the Government (c) protect property to be provided as
compensation to the contractor, and (d) protect the
Government against damage to adjoining property.

37.303 Payments.

(a) The contract may provide that the (1) Government
pay the contractor for the dismantling or demolition of
structures or (2) contractor pay the Govermment for the
right 10 salvage and remove the materials resulting from
the dismantling or demolition operation.

(FAC90-3) 37-5
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Final Report
Reference

ADVANCEDRD RESEARCH PROJECTS AGENCY
3701 NORTH FAIRFAX DRIVE
ARLINGTON VA 22203-1714

JN 10 1904

MEMORANDUM FOR DIRECTOR, CONTRACT MANAGEMENT DIRSCTORATE,
OFZICE OF TIIE LNSPECIOR CENTRAL

SUBJECT: Aidit Report on Organizational and Censultant ConZflicts
of laterest (Project Nu, 3CH-5012)

This is in response to your memorandum of April 13, 1994,
same subject, requesting review and cormment on the draft audlil
report.

Recormendations fur Cozrective Action

2. We recommend that the Service Acquisizion Executives and the
Directors of the Advanced Research Projects Agency and the Deflense
Nuclear Agency direct contracting officers to:

a. Notify cantractors ©o subrit applicahle certificates for
contracta identified In Appendix ¢ that are still apen.”

ARPA Responsa. We concur. wWe will notify contractars jo
submit applicable cerzificates for contracts Ldentified in
Appendiz C that arce gtilil omen. The estimated date for
complecion of this corrcctive action is July 31, 1294.

We wish Lo note for tae record, however, that we digpute tLhe
findings of tune drafl eudit recgort on six ¢l the ten ARPA
contracts lizted in “Appendix C. Contracts Reviewed” on Page
Page 44 38. Our specific dispute Zs with the finding that FaAR
52.209-¢ was required In the sollicitation «f nine of those
contraclLs, as signified by “Yes” in The Zirst c¢olumn. Qur
rationale for disputing this polnl is that £ive of thoese
contracts {(MDA972-91-C-0030, 91-C~0053, 92-C-0008, 92-C-Q020,
and 92-¢-2048) resulled from Broad Agency Anrouraenents
(BAA’B). NOTE: FAR 15.407 includes only requests for
proposals (RFE‘s) and reguests for gquotations (RFQ’s) not
BAA's in the definition of solicitetions. The BAA, a
legitimate competitive technique in our ‘ine of work, by
design does not include standard solicitation clauses. The
sixth dispnted contract, MDZ972-91-C-0C13, was an urgent
actlon for “DESSRT STORM, ” for wnich there was no
solicitation. We contend chat on these six contracts, where
RFP-type sollicitations were not used, it iz improper to state
~hat FAR §2.209-/ waa “reguired in the sollcization.”
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“b. Initiate contract terminations if the certificates
required by Federal Acquisition Regulation provision 52.209-8,
“Organizational Conflict of Interest Certificate -~ Advisory and
Assistance Services,” are not received within 30 days of
notification.”

ARPA Response. We concur. According to Appendix C, this
Certificate only will be required on Contract MDA972-93- C-
0003, the last contract on the list. The estimated date for
completion of this corrective action is July 31, 1994.

wi ' . ' _ 3

Recommendations for Corrective Action

2. We recommend that the Army and Navy Acquisition Executives
and the Directors of the Advanced Research Projects Agency and the
Defense Nuclear Agency advise contracting officers to use
restrictive clauses that comply with the Federal Acquisition
Regulation subpart 9.5. The restrictive clauses should identify
the nature of the potential conflict of interest, the nature and
specific duration of the restrictions on future contractor
activities, the requirement for contractors to submit copiles of
agreements between contractors and other companies on proprietary
information, and the correct waiver approval authority.”

ARPA Response. We concur, By July 31, 19%4, the Director
of the Contracts Management Office (CMO) at ARPA will issue
the recommended advice to all CMO contracting officers via
policy memorandum. The restrictive clauses will identify the
nature of the potential conflict of interest, the nature and
specific duration of the restrictions on future contractor
activities, the requirement for contractors to submit copies
of agreements between contractors and other companies on
proprietary information, and the correct waiver approval
authority.

Should additional information be required, please contact
Mr. R. Timothy Arnold, Director, Contracts Management Office, at
(703) 696-2381.

e

g H. /Register

Deputy Director,
Management

Revised
Page 18
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Detense Nuclear Agency
6801 Telegraph Road
Alexandria, Virginia 22310-3398

JUN 13 1994

MEMORANDUM FOR INSPECTOR GENERAL, DEPARTMENT OF DEFENSE

SUBJECT: Audit Report on Organizational and Consultant Conflict
of Interest (Project No. 3CH-5012)

Reference is made to your Memorandum, same subject, dated 13
April 1994 which provided a copy of the draft report foxr Agency
review and comments.

The Defense Nuclear Agency (DNA) has conducted its review of
the draft report and this memorandum provides our response to the
findings and recommendations of the report:

Finding A. Organizational Conflicts of Interest Certificates

DNA concurs with the findings that the certification
requirements of FAR 9.507 were not followed in all cases. The
recommendation for directing the Contracting Officers to notify
those contractors who failed to provide the certificates for the
DNA contracts listed in Appendix C will be implemented. We plan
to complete this corrective action by 30 September 1994. The
Agency is committed to making improvements and a vulnerability
assessment will be conducted and further changes made as
necessary.

Finding B. Clause Restricting Future Contracting
RECOMMENDATION 1.

The audit report states that two DNA contracts reviewed
needed an organizational conflict of interest clause to avoid,
neutralize, or mitigate potential organizational conflicts of
interest. DNA partially concurs with the findings under contract
DNAOO1-92-C-0029 and nonconcurs with the findings under contract
DNADO1-92-C-0148. DNA's position on these findings are:

a. DNAOD1-92-C-0029: Partially Concux. The findings
presented in the audit report state that the restrictive clause
was not included because the contractor requested that the clause
be removed and recommends that action be taken to issue a
modification to the contract to inform the contractor that
potential organizational conflicts of interest exist and that
restrictions will be imposed on the contractors' future
activities to prevent the conflicts. Our review of the finding
showed that, during the contract negotiation stage which follows
the issuance of any letter contract, the Contracting Officer gave
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SUBJECT: Audit Report on Organizational and Consultant Conflict
of Interest (Project No. 3CH-5012)

full consideration to the risk of an organizational conflict of
interest and concurred with the contractor’s request to remove
the restrictive clause on the basis that the potential for
conflict was moot. This was a contracting officers’s decision
and there is no reason to refute that decision based on
information available to us. However, the wording of portions of
the statement of work continued to create confusion as they do
not properly characterize the work being done that could result
in potential for future conflict of interest. Although the
potential for future conflict of interest is remote, we have
simply cancelled the task from the statement of work. The
contracting officer will be issuing a modification to the
contract to remove the areas in question (task 6.1.5; 6.8; and
6.8.1) DNA concurs with the audit recommendation for this
contract even though we have not agreed with the language of the
finding upon which it is based.

b. DNAQQO1~92-C0148: The audit finding is that the
contractor is in a position to provide advice to the Government
concerning the programs and topics developed or evaluated under
the contract and therefore would be in an unfair competitive
advantage when bidding on subseqguent contracts. We nonconcur
with this finding and the recommendation for corrective action as
well. Our position is that the contract calls for research and
analysis on very broad strategic topic areas. It is not
envisioned that the contractor will access program and planning
documents of specific detail because the statement of work under
the contract calls for the contractor to research broad strategic
topic areas. Therefore, program specific information which would
provide unfair advantage would go far beyond the contract
statement of work. The DNA Project Manager has confirmed that
the contractor has not been given program specific planning
information, source selection information or access to
proprietary information. In this particular case there is no
compelling reason based on facts or other information that would
prove the contracting officer decision to be improper.

The Defense Nuclear Agency appreciates the opportunity to
review the draft report and expresses its gratitude to be able to
provide its position and comments on the findings and
recommendations concerning this activity.

//12LL~2%%?/{L_——_—"‘( o/ s

£
/"1 KENNETH L. HAGEMANN Ctel F sl

Major General, USAF
Director
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Audit Team Members

Paul J. Granetto
Garold E. Stephenson
Eugene E. Kissner
Tyler Apftel

John Christian
George Ford
Timothy Bulman
Cecil Tucker

Janice Alston



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

